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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public,in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seqg.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 19380 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agricultural Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


It 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4763) 


In re CHRIS BODKER, d/b/a BODKER DAIRY COMPANY. AMA 
Docket No. 24-2. Decided August 23, 1956. 


Interim Relief 


Interim relief denied where alleged defects of lack of notice and evidence 
were apparently cured by subsequent proceedings held prior to the 
effective date of order provisions protested. 

Mr. Leon J. Steck, of Washington, D. C., for petitioner. Mr. Joseph A. Walsh, 
for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner, a handler sub- 
ject to Order No. 24, as amended (7 CFR 924.1 et seq.), issued 
under the act, regulating the handling of milk in the Detroit, 
Michigan, marketing area, filed a petition on January 3, 1956, 
challenging the validity of a provision of Order No. 24, as 
amended, which is to become effective on September 1, 1956. The 
petitioner attacks an amendment to section 924.16(a) of the 
order, effective September 1, 1956, which, in brief, establishes 
more stringent requirements for the qualification of distributing 
plants as pool plants under the order. The petitioner’s plant pres- 
ently qualifies as a pool plant under the order, but the petitioner 
alleges that his plant could not so qualify under the standards con- 
tained in the provision effective September 1, 1956. On June 26, 
1956, prior to the filing of an answer herein, the petitioner filed 
an application for interim relief from the operation of the con- 
tested provision during the pendency of a decision on the merits. 
The Acting Deputy Administrator, Agricultural Marketing Serv- 
ice, filed an answer to the application for interim relief and oral 
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argument in connection with such application was held before 
the Judicial Officer on August 14, 1956. 

The disputed section, along with other provisions, was incor- 
porated in Order No. 24, as amended, by an amendment issued 
October 27, 1955 (20 F.R. 8171), after a notice of hearing on pro- 
posed amendments to the order was issued on March 8, 1955 (20 
F.R. 1533), a hearing thereon was held at Detroit, Michigan, on 
March 22-25, 1955, and a recommended decision and decision were 
issued with respect thereto (20 F.R. 6622 and 8077). The amend- 
ment of October 27, 1955, was made effective November 1, 1955, 
but the contested provision, section 924.16(a), by its terms pro- 
vided that the amendment to such provision should not become 
operative until September 1, 1956. A subsequent hearing on pro- 
posed amendments to the order was held February 28-March 7, 
1956, pursuant to notice thereof issued on February 7, 1956 (21 
F.R. 953). The notice of hearing provided, in part, as follows: 

“Proposal number 3 refers to the standards under which 
supply plants may qualify as pool plants and proposal num- 
ber 4 refers to the computation and operation of the call 
percentage which is a part of such standards. Any consid- 
eration of changes in these provisions may involve cor- 
responding changes in the standards under which distributing 
plants may qualify as pool plants. Accordingly, the hearing 
will be open to the consideration of all portions of the defini- 
tion of pool plant, the call percentage, and to such corollary 
provisions as the definitions of handler, producer, producer 
milk and other source milk, and the reporting, classification, 
pricing and payment provisions relating thereto.” 


At such hearing, several witnesses, including a representative of 
the petitioner, testified on the disputed provision. A recommended 
decision with respect to proposed amendments to the order was 
issued on June 5, 1956 (21 F.R. 3936), and the decision of the 
Secretary was issued on August 10, 1956 (21 F.R. 6133). The 
decision contains, in part, additional findings and conclusions 
with respect to section 924.16(a) and, in effect, supplements, 
ratifies and reaffirms all previous findings and determinations 
with respect thereto. An amendatory order was issued on August 
17, 1956. The disputed provision remains the same as it first 
appeared in the amendment of October 27, 1955, and does not be- 
come effective until September 1, 1956. 

While a showing of irreparable damage is a condition precedent 
to the granting of interim relief (see ¢.g., In re Beatrice Foods 
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Co., et al, 18 A.D. 769 (1954) ; In re Babcock Dairy Company, et 
al, 8 A.D. 7 (1949)), such a showing is not the sole requirement 
for such relief. To be successful in his application for interim 
relief, as in the case of a motion for a preliminary injunction, the 
petitioner must convince the deciding authority that there is a 
reasonable certainty that he will succeed at the final hearing, that 
is, on the merits. Madison Square Garden Corporation v. Brad- 
dock, 90 F.2d 924, 927 (83d Cir. 1987); Atlantic & Gulf West 
Coast v. United States, 90 F.Supp. 554, 555 (S.D. N.Y. 1950). 
Merchant Truckmen’s Bureau of New York v. United States, 16 
F.Supp. 998, 999 (S.D. N.Y. 1936). In Hall Signal Co. v. General 
Ry. Signal Co., 153 Fed. 907 (2d Cir. 1907), the court stated this 
requirement as follows at page 908: 
“It is a cardinal principle of equity jurisprudence that a 
preliminary injunction shall not issue in a doubtful case. 
Unless the court be convinced with reasonable certainty that 
the complainant must succeed at final hearing the writ should 
be denied.” 


Petitioner contends that the provision effective September 1, 
1956, is invalid due to lack of adequate notice and opportunity 
for hearing in violation of the act and that such provision is not 
supported by substantial evidence in the record upon which it is 
based. Specifically, petitioner alleges in his petition, in effect, 
that the notice of hearing with respect to the March 1955 hearing 
did not contain any proposals dealing with the conditions for 
qualification of a distributing plant as a pool plant and that the 
evidence adduced at such hearing does not constitute substantial 
evidence in support of the disputed provision. 


Milk orders are continuing in nature and a challenged provision 
of an order is to be tested by all the “legislative history” with 
respect thereto prior to the period when the protested obligation 
imposed thereby is in effect. As the contested provision was not 
operative prior to the second hearing and the decision resulting 
therefrom and, in fact, is not as yet in effect, the record of that 
hearing and the notice thereof as they relate to the disputed pro- 
vision are integral parts of the entire record upon which the 
challenged provision was issued and is to be tested and are 
properly before us in this proceeding. Any possible defects in the 
notice of hearing with respect to the March 1955 hearing were 
cured by the notice of hearing which preceded the February- 
March 1956 hearing. It was clearly stated in such notice that 
proposed changes in the standards for the qualification of supply 











896 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 15 A.D. 893 


plants as pool plants under the order and the operation of the 
call percentage might involve changes in the standards for quali- 
fication of distributing plants as pool plants and that “the hearing 
will be open to the consideration of all portions of the definition 
of pool plant .. .” (emphasis supplied). Petitioner was thereby 
put on notice that the pool plant definition would be considered 
and he was afforded an opportunity for hearing on the challenged 
provision. Petitioner contends, in effect, that the notice was limited 
to changes in the standards for qualification of distributing 
plants and did not open the hearing to a consideration of the 
deletion of the more stringent standards adopted as a result of 
the March 1955 hearing. Petitioner would place a restrictive con- 
struction upon the scope of the hearing notice. Testimony with 
respect to a deletion of the proviso added to the standards for 
the qualification of distributing plants as pool plants under the 
order as a result of the March 1955 hearing would merely consti- 
tute evidence in support of a change of such standards as that 
part of section 924.16(a) preceding the proviso also contains 
standards for such qualification. Moreover, a hearing for the 
receipt of evidence with respect to change does not exclude pro- 
posals and evidence for complete change, that is, deletion. We 
conclude that anyone reading the notice of the second hearing 
would have been advised that unlimited consideration of section 
924.16(a) was within the scope of such hearing. This is all that 
is required. Cf. In re Terrace Park Dairy, et al, 12 A.D. 1383 
(1953). An opportunity to present evidence, views and arguments 
with respect to the questioned provision was afforded to all inter- 
ested parties at the second hearing and petitioner availed himself 
of such opportunity. Nor does the fact that no actual change was 
made in the standards contained therein as a result of such hear- 
ing invalidate the notice with respect thereto. The act does not 
require literal identity between a proposed marketing order and 
the order actually issued. United States v. Wrightwood Dairy 
Company, 127 F.2d 907 (7th Cir. 1942). Similarly, the act does 
not require that a proposal contained in the notice of hearing be 
adopted. 

As stated above, petitioner contends in his petition that the 
disputed provision is not supported by substantial evidence in the 
record of the March 1955 hearing. He alleges that the evidence 
adduced at such hearing was limited to testimony with respect to 
distributing plants located outside the Detroit, Michigan, market- 
ing area and specifically excluded plants located within such area 
from consideration. However, petitioner does not aver that the 
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disputed section is not supported by evidence adduced at the 
February-March 1956 hearing, which hearing is an integral part 
of the entire record upon which section 924.16(a) is to be tested, 
and petitioner would appear to be conceding by such failure that 
the evidence adduced at the second hearing constituted substan- 
tial evidence in support of the disputed provision. Upon the 
limited inquiry appropriate to this preliminary proceeding, we 
are unable to say that the challenged section was not supported 
by substantial evidence. It would appear that there was at least 
some evidence to support the Secretary’s findings and resultant 
order. (See for example, pages 332-334, 358-361, 432-434, 858-859 
and 1420-1424 of the record of the February-March 1956, amend- 
ment hearing.) Petitioner’s right to a favorable decision on the 


merits is, therefore, too much in doubt at this time to warrant 
the granting of interim relief. Cf. Atlantic & Gulf West Coast v. 


United States, supra, at page 555. To doubt is to deny. Madison 
Square Garden Corporation v. Braddock, supra, at page 927. 

Accordingly, the petitioner’s request for interim relief is denied 
and the application is dismissed. 


DISMISSAL—WITHDRAWAL OF PETITION 


(No. 4764) 


In re BANNER DAIRIES. AMA Docket No. 82-2. Dismissed August 
15, 1956, by Thomas J. Flavin, Judicial Officer. 


(No. 4765) 


In re FoREMOsST Foop & CHEMICAL COMPANY AND TENNESSEE 
DAIRIES, INC.; FOREMOST Foop & CHEMICAL COMPANY, TENNES- 
SEE DAIRIES, INC., AND BANNER DAIRIES; and FOREMOST FooD 
& CHEMICAL COMPANY AND TENNESSEE DAIRIES, INC. AMA 
Dockets No. 43-2, No. 43-3 and No. 43-4. Dismissed August 15, 
1956, by Thomas J. Flavin, Judicial Officer. 
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(No. 4766) 


In re WINN & LOVETT GROCERY COMPANY, POTATO DISTRIBUTORS, 
INC., KWIK CHECK WAREHOUSE CORPORATION, WADACA PLAN- 
TATION, HILLSBOROUGH WAREHOUSE CORPORATION, JAYDEE COR- 
PORATION, JAMES E. Davis, A. DARIUS DAVIS, TINE W. DAVIs, 
BERT L. THOMAS, M. AUSTIN DAVIS, and FRANCIS C. RUEDIGER. 
CEA Docket No. 68. Decided August 17, 1956. 


Termination of Suspension of Trading Privileges 


Since the trading privileges have been suspended for a year and the public 
interest requires no further suspension, the respondents’ request for 
restoration is granted. 

Mr. Theodore R. Finder, of Beekman & Bogue, of New York, New York, 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REMOVING SUSPENSION OF TRADING PRIVILEGES 


On July 14, 1955, an order was entered in this proceeding under 
the Commodity Exchange Act (7 U.S.C. Chapter 1) directing the 
contract markets to refuse all respondents, except Winn & Lovett 
Grocery Company, all trading privileges thereon “until further 
order of the Secretary of Agriculture.” Such respondents, through 
counsel, have requested issuance of an order terminating the 
suspension of their trading privileges. 

Since the trading privileges of the respondents have been sus- 
pended for a year, the public interest requires no further sus- 
pension and the respondents’ request for restoration is granted. 

Accordingly, all contract markets are hereby notified, as pro- 
vided by the order of July 14, 1955, that they need no longer 
refuse trading privileges to the respondents. 

A copy hereof shall be served by registered mail upon the 
respondents and upon all contract markets. 


(No. 4767) 


In re MARKET AGENCIES AT THE SIOUX CITY STOCK YARDS, SIOUX 
City, Iowa. P&S Docket No. 308. Decided August 1, 1956. 


Modification of Rates and Charges 


Since the parties are agreed, the respondents are authorized to modify 
their current schedule of rates and charges and to assess such rates 
and charges as modified to and including July 31, 1958. 
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Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 


Mr. Ashley Sellers, of Cummings, Sellers, Reeves & Conner, of Wash- 
ington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

Respondents are presently operating under an order issued on 
July 12, 1956 (15 A.D. 813), authorizing assessment of the cur- 
rent temporary schedule of rates and charges to and including 
August 31, 1956, unless changed by further order before the 
latter date. 

By a petition filed on July 5, 1956, respondents requested au- 
thority to modify the current schedule of rates and charges in 
certain respects and to continue assessing the current schedule 
as so modified to and including July 31, 1958. Notice of the 
petition and its contents was published in the Federal Register 
on July 14, 1956 (21 F.R. 5305), and, although interested persons 
were afforded an opportunity to indicate a desire to be heard in 
the matter, no interested person notified the Hearing Clerk of 
a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer on July 30, 1956, stating that as a 
result of a detailed study of the reasonableness of the proposed 
rates and charges and negotiation with respondents, it was the 
opinion of the Division that the increased rates and charges 
sought by respondents could not be justified. The answer stated, 
however, that the Livestock Division felt some increases in the 
currently authorized rates and charges are justified. Accordingly, 
the Division recommended the issuance of an order authorizing 
respondents to modify the current schedule of rates and charges 
by putting into effect certain rates and charges set forth in full 
in the answer and to continue assessing the current schedule as 
so modified to and including July 31, 1958. 

On July 30, 1956, respondents, by their attorney, concurred in 
the recommendations contained in the answer filed by the Live- 
stock Division on that date. 

Inasmuch as the rates and charges agreed upon by the parties 
will produce aggregate revenues lower than would have been 
produced by the corresponding rates and charges which were 
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published in the Federal Register on July 14, 1956, it is found 
that further notice and public procedure on this order are un- 
necessary. 

Since the parties are agreed, the respondents are authorized to 
modify the current schedule of rates and charges by putting into 
effect the rates and charges set forth in the answer filed by the 
Livestock Division on July 30, 1956, and to continue assessing the 
current schedule as so modified to and including July 31, 1958, 
unless changed by further order before the latter date. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making it effective in less 
than 30 days. 

This order shall become effective on August 15, 1956, and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 4768) 


In re FULTON-FOXLEY & COMPANY, A CORPORATION, ET AL. P&S 
Docket No. 2223. Decided August 9, 1956. 


Cease and Desist—“Order or “Turns” System—Consent 
Order 


The system used by the respondents of the “order” or “turns” in which they 
would bid on stocker and feeder cattle is found to be an unfair practice in 
violation of the act. 

Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The order of 
inquiry and notice of hearing filed by the Director, Livestock 
Division, Agricultural Marketing Service, on June 11, 1956, 
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alleged that respondents engaged in and used an unfair and 
unjustly discriminatory practice or device in connection with the 
buying of stocker and feeder cattle in commerce, in that the re- 
spondent dealers, pursuant to an understanding or arrangement 
between themselves, determined and established the “order” or 
“turns” in which they were to look at, bid on, and have the oppor- 
tunity to buy stocker and feeder cattle consigned to various mar- 
ket agencies for sale on a commission basis, and compelled or 
otherwise caused, or attempted to compel or otherwise cause, 
such market agencies to recognize and accept the order or turns 
determined and established by respondent dealers and to show 
respondent dealers the stocker and feeder cattle and accept bids 
from them in accordance with said order or turns, instead of 
offering the stocker and feeder cattle for sale to all interested 
buyers, resulting in the elimination or serious curtailment of 
competitive bidding on stocker and feeder cattle, in violation of 
section 312(a) of the act. Respondents have filed answers admit- 
ting the allegations contained in the order of inquiry and notice 
of hearing, except that respondents denied that they “compelled” 
or “attempted to compel” the market agencies to recognize and 
accept the order or turns determined and established by respond- 
ents. Respondents in said answers waived an oral hearing and 
the report of the examiner, and consented to the issuance of an 
appropriate order, with findings of fact, requiring them to cease 
and desist from the practice complained of in said order of 
inquiry and notice of hearing. The Livestock Division, by its 
attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter re- 
ferred to as the stockyard, is now and was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. (a) Respondent Fulton-Foxley & Company, a corporation, 
hereinafter referred to as Fulton-Foxley, is registered with the 
Secretary as a market agency to furnish clearing services and as 
a dealer to buy and sell livestock for its own account, at the 
stockyard, and at all times mentioned herein was so registered. 


(b) Respondents Robert K. Mayer, Fred Rosenstock, and 
Charles Rosenstock, partners, d/b/a Bob Mayer & Co., hereinafter 
collectively referred to as the Mayer firm, are registered with the 
Secretary as a dealer to buy and sell cattle for their own account, 
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at the stockyard, and at all times mentioned herein were so 
registered. 


(c) Respondent Milton M. Mann, d/b/a Milt Mann & Co., at all 
times mentioned herein was registered with the Secretary as a 
market agency to buy livestock on a commission basis and to 
furnish clearing services, and as a dealer to buy and sell live- 
stock for his own account, at the stockyard. Said registration was 
made inactive on May 7, 1956. 


(d) Respondents Jake M. Miller, Israel Miller, Hyman P. 
Miller, Ben B. Miller, Morton L. Miller, Alan S. Miller, Mark S. 
Miller, Leroy Miller, and Myron M. Miller, partners, d/b/a Joe 
Miller & Company, hereinafter collectively referred to as the 
Miller firm, are registered with the Secretary as a market agency 
to furnish clearing services and as a dealer to buy and sell live- 
stock for their own account, at the stockyard, and at all times 
mentioned herein were so registered. 


(e) Respondent Sam Amato is registered with the Secretary 
as a dealer to buy and sell livestock for his own account, at the 
stockyard, and at all times mentioned herein was so registered. 


(f) Respondents John E. Anderson, Jr., and Dale R. Kennedy, 
partners, d/b/a Anderson & Kennedy, hereinafter collectively 
referred to as the Anderson and Kennedy firm, at all times men- 
tioned herein were registered with the Secretary as a market 
agency to furnish clearing services and as a dealer to buy and sell 
livestock for their own account, at the stockyard. Said registra- 
tion was made inactive May 21, 1956. Respondent John E. Ander- 
son, Jr., presently is a member of a partnership d/b/a Hanks & 
Anderson, which is registered with the Secretary as a market 
agency and as a dealer, at the stockyard. 


(g) Respondents Wallace W. Crump and Clarence J. Olson, 
partners, d/b/a C. & O., hereinafter collectively referred to as 
C. & O., are registered with the Secretary as a dealer to buy and 
sell livestock for their own account, at the stockyard, and at all 
times mentioned herein were so registered. 


(h) Respondents Sam Crosby and W. M. Crosby, partners, 
d/b/a Crosby Bros., hereinafter collectively referred to as the 
- Crosby firm, are registered with the Secretary as a dealer to buy 
and sell livestock for their own account, at the stockyard, and at 
all times mentioned herein were so registered. 
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(i) Respondent Morris Dryfoos is registered with the Secre- 
tary as a dealer to buy and sell livestock for his own account, at 
the stockyard, and at all times mentioned herein was so registered. 


(j) Respondent Dick R. Hoyt is registered with the Secretary 
as a dealer to buy and sell livestock for his own account, at the 
stockyard, and at all times mentioned herein was so registered. 


(k) Respondent John H. Hoyt is registered with the Secretary 
as a dealer to buy and sell livestock for his own account, at the 
stockyard, and at all times mentioned herein was so registered. 


(1) Respondent Z. E. Hoyt is registered with the Secretary as 
a dealer to buy and sell livestock for his own account, at the 
stockyard, and at all times mentioned herein was so registered. 


(m) Respondent Byron E. Springer is registered with the Sec- 
retary as a dealer to buy and sell livestock for his own account, 
at the stockyard, and at all times mentioned herein was so 
registered. 


(n) Respondent Ralph A. Johnson is registered with the Secre- 
tary as a dealer to buy and sell livestock for his own account, at 
the stockyard, and at all times mentioned herein was so registered. 


(o) Respondent Roland J. LaGrange is registered with the 
Secretary as a dealer to buy and sell livestock for his own account, 
at the stockyard, and at all times mentioned herein was so 
registered. 


(p) Respondents Donald J. Kirley and Paul Kirley, partners, 
d/b/a Kirley Brothers, hereinafter collectively referred to as the 
Kirley firm, are registered with the Secretary as a dealer to buy 
and sell livestock for their own account, at the stockyard, and at 
all times mentioned herein were so registered. 


(q) Respondents Melvin J. Kern and Erling S. German, part- 
ners, d/b/a Kern-German Cattle Company, hereinafter collec- 
tively referred to as the Kern-German firm, are registered with 
the Secretary as a dealer to buy and sell livestock for their own 
account, at the stockyard, and at all times mentioned herein were 
so registered. 


(r) Respondent George Weglin is registered with the Secretary 
as a dealer to buy and sell livestock for his own account, at the 
stockyard, and at all times mentioned herein was so registered. 
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(s) Respondents Max Rosenstock and R. M. Bryant, partners, 
d/b/a Rosenstock & Bryant, hereinafter collectively referred to 
as Rosenstock & Bryant, at all times mentioned herein were 
registered with the Secretary as a market agency to furnish clear- 
ing services and as a dealer to buy and sell livestock for their 
own account, at the stockyard. Said registration was made in- 
active April 4, 1956. Respondent R. M. Bryant presently is 
registered, in his individual capacity, as a dealer at the stockyard. 


(t) Respondent Wertheimer-Colorado Cattle Company, a cor- 
poration, hereinafter referred to as Wertheimer, during 1955 was 
registered with the Secretary as a market agency to furnish 
clearing services and as a dealer to buy and sell livestock for its 
own account, at the stockyard. In December 1955, Wertheimer- 
Colorado Cattle Company merged with Wertheimer Cattle Com- 
pany, Inc., which presently is registered with the Secretary as a 
market agency to furnish clearing services and as a dealer to 
buy and sell livestock for its own account, at the stockyard. 


(u) Respondent Earl Kennedy is registered with the Secretary 
as a dealer to buy and sell livestock for his own account, at the 
stockyard, and at all times mentioned herein was so registered. 


(v) Respondent Dan E. Carbaugh is registered with the Secre- 
tary as a dealer to buy and sell livestock for his own account, at 
the stockyard, and at all times mentioned herein was so registered. 


3. Respondents, at the stockyard, on or about the dates listed 
below, and at divers other times during the period from Septem- 
ber 1 through December 31, 1955, engaged in and used an unfair 
and unjustly discriminatory practice and device in connection 
with the buying of stocker and feeder cattle in commerce, in that 
Fulton-Foxley, the Mayer firm, “Milt” Mann, the Miller firm, 
Sam Amato, the Anderson and Kennedy firm, C. & O., the Crosby 
firm, Morris Dryfoos, Dick R. Hoyt, John H. Hoyt, Z. E. Hoyt, 
Byron E. Springer, Ralph A. Johnson, Roland J. LaGrange, the 
Kirley firm, the Kern-German firm, George Weglin, Rosenstock 
and Bryant, Wertheimer, Earl Kennedy, and Dan E. Carbaugh, 
pursuant to an understanding or arrangement between them- 
selves, determined and established the “order” or “turns” in which 
they were to look at, bid on, and have the opportunity to buy 
stocker and feeder cattle consigned to various market agencies 
for sale on a commission basis, and caused, or attempted to cause 
such market agencies to recognize and accept the order or turns 
determined and established by respondent dealers and to show 
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respondent dealers the stocker and feeder cattle and accept bids 
from them in accordance with said order or turns, instead of 
offering the stocker and feeder cattle for sale to all interested 
buyers, resulting in the elimination, or serious curtailment, of 
competitive bidding on stocker and feeder cattle, as follows: 


(1) On or about September 6, 1955, at the stockyard, Paul 
Kirley, representative of the Kirley firm, Bob Fulton, representa- 
tive of Fulton-Foxley, and Ben Miller, representative of the 
Miller firm, determined and established the order or turns in 
which they were to look at and bid on stocker and feeder cattle 
consigned for sale on a commission basis to the Producers Live- 
stock Marketing Association, a registered market agency under 
the act, by flipping coins for order or turns, and caused said 
market agency to recognize and accept such order or turns, and 
to show said Paul Kirley, Bob Fulton and Ben Miller, who had 
won first, second and third turns, respectively, the stocker and 
feeder cattle, in that order, instead of offering the stocker and 
feeder cattle for sale to all interested buyers under open and 
competitive conditions. 


(2) On or about September 6, 1955, at the stockyard, Melvin 
Kern, representative of the Kern-German firm, and Sam Amato, 
having previously determined and established the order or turns 
in which they were to look at and bid on stocker and feeder cattle 
consigned for sale on a commission basis to the Producers Live- 
stock Marketing Association, caused said market agency to recog- 
nize and accept such order or turns and to show said Melvin Kern 
and Sam Amato, the stocker and feeder cattle, in that order, in- 
stead of offering the stocker and feeder cattle for sale to all 
interested buyers under open and competitive conditions. 


(3) On or about September 7, 1955, at the stockyard, Sam 
Amato and Dick Bryant, a representative of Rosenstock & Bryant, 
determined and established the order or turns in which they were 
to look at and bid on stocker and feeder cattle consigned for 
sale on a commission basis to the producers Livestock Marketing 
Association, by flipping coins for order or turns, and caused 
said market agency to recognize and accept such order or turns 
and to show said Sam Amato and Dick Bryant, who had won 
first and second turns, respectively, the stocker and feeder cattle, 
in that order, instead of offering the stocker and feeder cattle 
for sale to all interested buyers under open and competitive 
conditions. 
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(4) On or about September 12, 1955, at the stockyard, Roland 
LaGrange and Paul Kirley, representative of the Kirley firm, 
determined and established the order or turns in which they 
were to look at and bid on stocker and feeder steers, and 
Jack Anderson, representative of the Anderson and Kennedy firm, 
and Izzy Miller, representative of the Miller firm, determined and 
established the order or turns in which they were to look at and 
bid on stocker and feeder heifers, consigned for sale on a com- 
mission basis to the Producers Livestock Marketing Association, 
by flipping coins for order or turns, in two separate flippings, 
and caused said market agency to recognize and accept such order 
or turns and to show said Roland LaGrange and Paul Kirley, 
who had won first and second turns respectively, the stocker 
and feeder steers, and Jack Anderson and Izzy Miller, who had 
won first and second turns, respectively, the stocker and feeder 
heifers, in that order, instead of offering the stocker and feeder 
steers and heifers for sale to all interested buyers under open and 
competitive conditions. 


(5) On or about September 12, 1955, at the stockyard, Jack 
Daly, representative of Fulton-Foxley, Larry Lutz, representative 
of the Mayer firm, Bill Hale, representative of Milt Mann, and 
one of the Millers of the Miller firm, determined and established 
the order or turns in which they were to look at and bid on 
stocker and feeder steers consigned for sale on a commission 
basis to John Clay and Company, a registered market agency 
under the act, by flipping coins for order or turns, and caused 
said market agency to recognize and accept such order or turns 
and to show said Jack Daly, Larry Lutz, Bill Hale and Miller, 
who had won first, second, third and fourth turns, respectively, 
the stocker and feeder steers, in that order, instead of offering 
the stocker and feeder steers for sale to all interested buyers 
under open and competitive conditions. 


(6) On or about September 13, 1955, at the stockyard, Roland 
LaGrange, Morty Miller, a representative of the Miller firm, and 
Jack Anderson, a representative of the Anderson and Kennedy 
firm, together with several other dealers, determined and estab- 
lished the order or turns in which they were to look at and bid 
on stocker and feeder cattle consigned for sale on a commission 
basis to John Clay and Company, by flipping coins for order or 
turns, and attempted to cause said market agency to recognize 
and accept such order or turns and to show said Roland LaGrange, 
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who had won first turn, and Morty Miller and Jack Anderson, the 
winners of the second and third turns, the stocker and feeder 
cattle, in that order, instead of offering the stocker and feeder 
cattle for sale to all interested buyers under open and competitive 
conditions. When requested by Tom Herrick, salesman representa- 
tive of John Clay and Company, to flip again for order or turns 
in his presence and under his control, said Roland LaGrange, 
Morty Miller and Jack Anderson refused to flip and left the alley. 


(7) On or about September 14, 1955, at the stockyard, Bob 
Mayer, representative of the Mayer firm, Jake Miller, representa- 
tive of the Miller firm, and five other dealers, determined and 
established the order or turns in which they were to look at and 
bid on stocker and feeder steers consigned for sale on a com- 
mission basis to Mann, Boyd and Mann, Inc., a registered market 
agency under the act, by flipping coins for order or turns, and 
caused said market agency to recognize and accept such order or 
turns and to show said Bob Mayer and Jake Miller, who had won 
first and second turns, respectively, the stocker and feeder steers, 
in that order, instead of offering the stocker and feeder steers 
for sale to all interested buyers under open and competitive 
conditions. 


(8) On or about September 14, 1955, at the stockyard, George 
Weglin, “Jr.” Crump, representative of C. & O., and Earl Ken- 
nedy, and five other dealers, determined and established the order 
or turns in which they were to look at and bid on stocker and 
feeder heifers consigned for sale on a commission basis to Mann, 
Boyd and Mann, Inc., by flipping coins for order or turns, and 
caused said market agency to recognize and accept such order or 
turns and to show said George Weglin, Jr. Crump and Earl Ken- 
nedy, who had won first, second and third turns, respectively, the 
stocker and feeder heifers, in that order, instead of offering the 
stocker and feeder heifers for sale to all interested buyers under 
open and competitive conditions. 


(9) On or about September 19, 1955, at the stockyard, Erling 
German, representative of the Kern-German firm, Don Kirley, 
representative of the Kirley firm, Earl LaGrange, representative 
of Roland LaGrange, and five other dealers, determined and 
established the order or turns in which they were to look at and 
bid on stocker and feeder cattle consigned for sale on a commis- 
sion basis to Mann, Boyd and Mann, Inc., by flipping coins for 
order or turns, and caused said market agency to recognize and 
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accept such order or turns and to show said Erling German, Don 
Kirley, and Earl LaGrange, who had won first, second and third 
turns, respectively, the stocker and feeder cattle, in that order, 
instead of offering the stocker and feeder cattle for sale to all 
interested buyers under open and competitive conditions. 


(10) On or about September 19, 1955, at the stockyard, Sam 
Amato and Clarence Olson, representative of C. & O., determined 
and established the order or turns in which they were to look at 
and bid on stocker and feeder heifers or steers, consigned for sale 
on a commission basis to John Clay and Company, and Jr. Crump, 
representative of C. & O., and Morris Dryfoos, determined and 
established the order or turns in which they were to look at and 
bid on whichever type of stocker and feeder cattle was not selected 
by said Amato and Olson, by flipping coins for order or turns, in 
two separate flippings, and attempted to cause said market agency 
to recognize and accept such order or turns and to show said 
Clarence Olson, who had won first turn on the stocker and feeder 
steers, the stocker and feeder steers, and Jr. Crump, who had 
won first turn on the other stocker and feeder cattle, the stocker 
and feeder heifers, instead of offering the stocker and feeder 
heifers and steers for sale to all interested buyers under open 
and competitive conditions. When requested by the salesmen of 
said John Clay and Company to flip again for turns in their 
presence and under their control, said Sam Amato, Clarence 
Olson, Jr. Crump and Morris Dryfoos refused to flip and left 
the alley. 


(11) On or about September 20, 1955, at the stockyard, Paul 
Kirley, representative of the Kirley firm, and eight other dealers, 
determined and established the order or turns in which they were 
to look at and bid on stocker and feeder cattle consigned for sale 
on a commission basis to the Blakely Commission Company, a 
registered market agency under the act, by flipping coins for 
order or turns, and caused said market agency to recognize and 
accept such order or turns and to show said Paul Kirley, who had 
won first turn, the stocker and feeder cattle, instead of offering 
the stocker and feeder cattle for sale to all interested buyers 
under open and competitive conditions. 


(12) On or about September 20, 1955, at the stockyard, Jake 
Miller, representative of the Miller firm, Howard Wertheimer, 
representative of Wertheimer, and Jim Thomas, representative 
of the Kirley firm, determined and established the order or turns 
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in which they were to look at and bid on stocker and feeder 
heifers consigned for sale on a commission basis to the Producers 
Livestock Marketing Association, by flipping coins for order or 
turns, and caused said market agency to recognize and accept such 
order or turns and to show said Jake Miller and Howard Wer- 
theimer, who had won first and second turns, respectively, the 
stocker and feeder heifers, in that order, instead of offering such 
stocker and feeder heifers for sale to all interested buyers under 
open and competitive conditions. 


‘(13) On or about September 21, 1955, at the stockyard, Dale 
Kennedy, representative of the Anderson and Kennedy firm, 
Morris Dryfoos, and Tom Donahue, representative of Rosenstock 
and Bryant, determined and established the order or turns in 
which they were to look at and bid on stocker and feeder steers 
consigned for sale on a commission basis to Mann, Boyd and 
Mann, Inc., by flipping coins for order or turns, and caused said 
market agency to recognize and accept such order or turns and 
to show said Dale Kennedy, Morris Dryfoos, and Tom Donahue, 
who had won first, second and third turns, respectively, the 
stocker and feeder steers, in that order, instead of offering the 
stocker and feeder steers for sale to all interested buyers under 
open and competitive conditions. 


(14) On or about September 21, 1955, at the stockyard, Dick 
Bryant, representative of Rosenstock and Bryant, and Sam Cros- 
by, representative of the Crosby firm, determined and established 
the order or turns in which they were to look at and bid on 
stocker and feeder steers, and Dick Hoyt, Ernie Sigg, representa- 
tive of John H. Hoyt, and Sam Amato, determined and established 
the order or turns in which they were to look at and bid on stocker 
and feeder heifers, consigned for sale on a commission basis to 
John Clay and Company, by flipping coins for order or turns, 
in two separate flippings, and attempted to cause said market 
agency to recognize and accept such order or turns. 


(15) On or about September 26, 1955, at the stockyard, How- 
ard Wertheimer, representative of Wertheimer, Earl Kennedy, 
Don Kirley, representative of the Kirley firm, and Erling German, 
representative of the Kern-German firm, determined and estab- 
lished the order or turns in which they were to look at and bid 
on stocker and feeder steers, and Dale Kennedy, representative 
of Anderson and Kennedy, and John Hoyt determined and es- 
tablished the order or turns in which they were to look at and 
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bid on stocker and feeder heifers, consigned for sale on a com- 
mission basis to Mann, Boyd and Mann, Inc., by flipping coins 
for order or turns, in two separate flippings, and caused said 
market agency to recognize and accept such order or turns and 
to show said Howard Wertheimer, Earl Kennedy, Don Kirley and 
Erling German, who had won first, second, third, and fourth 
turns, respectively, the stocker and feeder steers, and Dale Ken- 
nedy and John Hoyt, who had won first and second turns, re- 
spectively, the stocker and feeder heifers, in that order, instead 
of offering the stocker and feeder steers and heifers for sale to all 
interested buyers under open and competitive conditions. 


(16) On or about September 26, 1955, at the stockyard, Jack 
Anderson, representative of Anderson and Kennedy, and Sam 
Amato determined and established the order or turns in which 
they were to look at and bid on stocker and feeder heifers con- 
signed for sale on a commission basis to John Clay and Company, 
by flipping coins for order or turns, and caused said market 
agency to recognize and accept such order or turns and to show 
said Jack Anderson, who had won first turn, the stocker and 
feeder heifers, instead of offering the stocker and feeder heifers 
for sale to all interested buyers under open and competitive 
conditions. 


(17) On or about September 28, 1955, at the stockyard, Paul 
Kirley, representative of the Kirley firm, John Hoyt, Bill Hale, 
representative of Milt Mann, and Morty Miller, representative of 
the Miller firm, determined and established the order or turns in 
which they were to look at and bid on stocker and feeder steers 
consigned for sale on a commission basis to the Producers Live- 
stock Marketing Association, by flipping coins for order or turns, 
and caused said market agency to recognize and accept such order 
or turns and to show said Paul Kirley, John Hoyt, Bill Hale and 
Morty Miller, who had won first, second, third and fourth turns, 
respectively, the stocker and feeder steers, in that order, instead 
of offering the stocker and feeder steers for sale to all interested 
buyers under open and competitive conditions. 


(18) On or about September 28, 1955, at the stockyard, How- 
ard Wertheimer, representative of Wertheimer, Izzy Miller, repre- 
sentative of the Miller firm, and George Weglin, determined and 
established the order or turns in which they were to look at and 
bid on stocker and feeder heifers consigned for sale on a com- 
mission basis to Mann, Boyd and Mann, Inc., by flipping coins 
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for order or turns, and caused said market agency to recognize 
and accept such order or turns and to show said Howard Wer- 
theimer, Izzy Miller, and George Weglin, who had won first, 
second and third turns, respectively, the stocker and feeder 
heifers, in that order, instead of offering the stocker and feeder 
heifers for sale to all interested buyers under open and competi- 
tive conditions. 


(19) On or about September 28, 1955, at the stockyard, Jim 
Thomas, representative of the Kirley firm, Jack Daly, representa- 
tive of Fulton-Foxley, and John Mayer, representative of the 
Mayer firm, determined and established the order or turns in 
which they were to look at and bid on stocker and feeder steers 
consigned for sale on a commission basis to John Clay and Com- 
pany, by flipping coins for order or turns, and caused said market 
agency to recognize and accept such order or turns and to show 
said Jim Thomas, Jack Daly and John Mayer, who had won first, 
second and third turns, respectively, the stocker and feeder 
steers, in that order, instead of offering the stocker and feeder 
steers for sale to all interested buyers under open and competitive 
conditions. 


(20) On or about September 29, 1955, at the stockyard, Jack 
Anderson, representative of the Anderson and Kennedy firm, 
Jack Daly, representative of Fulton-Foxley, and eight other 
dealers, determined and established the order or turns in which 
they were to look at and bid on stocker and feeder steers con- 
signed for sale on a commission basis to John Clay and Company, 
by flipping coins for order or turns, and caused said market 
agency to recognize and accept such order or turns and to show 
Jack Anderson, who had won first turn, the stocker and feeder 
steers, instead of offering the stocker and feeder steers for sale 
to all interested buyers under open and competitive conditions. 


(21) On or about October 3, 1955, at the stockyard, Paul 
Kirley, representative of the Kirley firm, Howard Wertheimer, 
representative of Wertheimer, Dick Bryant, representative of 
Rosenstock and Bryant, and five other dealers, determined and 
established the order or turns in which they were to look at and 
bid on stocker and feeder steers consigned for sale on a commis- 
sion basis to the Producers Livestock Marketing Association, by 
flipping coins for order or turns, and caused said market agency 
to recognize and accept such order or turns and to show said 
Paul Kirley, Howard Wertheimer, and Dick Bryant, who had won 
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first, second and third turns, respectively, the stocker and feeder 
steers, in that order, instead of offering the stocker and feeder 
steers for sale to all interested buyers under open and competitive 
conditions. 


(22) On or about October 3, 1955, Ernie Sigg, representative 
of John H. Hoyt, Morris Dryfoos, Milt Mann, and five other 
dealers, determined and established the order or turns in which 
they were to look at and bid on stocker and feeder cattle con- 
signed for sale on a commission basis to Mann, Boyd and Mann, 
Inc., by flipping coins for order or turns, and caused said market 
agency to recognize and accept such order or turns and to show 
said Ernie Sigg, Morris Dryfoos, and Milt Mann, who had won 
first, second and third turns, respectively, the stocker and feeder 
cattle, in that order, instead of offering the stocker and feeder 
cattle for sale to all interested buyers under open and competitive 
conditions. 


(23) On or about October 4, 1955, at the stockyard, Bill 
Crosby, representative of the Crosby firm, Larry Lutz, repre- 
sentative of the Mayer firm, Jim Thomas, representative of the 
Kirley firm, Morty Miller, representative of the Miller firm, and 
four other dealers, determined and established the order or turns 
in which they were to look at and bid on stocker and feeder steers 
consigned for sale on a commission basis to John Clay and Com- 
pany, by flipping coins for order or turns, and caused said market 
agency to recognize and accept such order or turns and to show 
said Bill Crosby, Larry Lutz, Jim Thomas, and Morty Miller, who 
had won first, second, third and fourth turns, respectively, the 
stocker and feeder steers, in that order, instead of offering the 
stocker and feeder steers for sale to all interested buyers under 
open and competitive conditions. 


(24) On or about October 4, 1955, at the stockyard, John 
Mayer, representative of the Mayer firm, Roland LaGrange, and 
Izzy Miller, representative of the Miller firm, determined and 
established the order or turns in which they were to look at and 
bid on stocker and feeder steers consigned for sale on a commis- 
sion basis to the National Livestock Commission Company, a 
registered market agency under the act, by flipping coins for 
order or turns, and caused said market agency to recognize and 
accept such order or turns, and to show said John Mayer, Roland 
LaGrange, and Izzy Miller, who had won first, second and third 
turns, respectively, the stocker and feeder steers, in that order, 
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instead of offering the stocker and feeder steers for sale to all 
interested buyers under open and competitive conditions. 


(25) On or about October 5, 1955, at the stockyard, Melvin 
Kern, representative of the Kern-German firm, Dan Carbaugh, 
Ernie Sigg, representative of John H. Hoyt, and three other 
dealers, determined and established the order or turns in which 
they were to look at and bid on stocker and feeder calves con- 
signed for sale on a commission basis to the Producers Livestock 
Marketing Association, by flipping coins for order or turns, and 
caused said market agency to recognize and accept such order or 
turns and to show said Melvin Kern, Dan Carbaugh, and Ernie 
Sigg, who had won first, second and third turns, respectively, the 
stocker and feeder calves, in that order, instead of offering the 
stocker and feeder calves for sale to all interested buyers under 
open and competitive conditions. 


(26) On or about October 5, 1955, at the stockyard, Jack 
Daly, representative of Fulton-Foxley, Jake Miller, representative 
of the Miller firm, Bob Mayer, representative of the Mayer firm, 
and six other dealers, determined and established the order or 
turns in which they were to look at and bid on stocker and feeder 
steers consigned for sale on a commission basis to John Clay and 
Company, by flipping coins for order or turns, and caused said 
market agency to recognize and accept such order or turns and 
to show said Jack Daly, Bob Mayer, and Jake Miller, who had 
won first, second and third turns, respectively, the stocker and 
feeder steers, in that order, instead of offering the stocker and 
feeder steers for sale to all interested buyers under open and 
competitive conditions. 


(27) On or about October 10, 1955, at the stockyard, Sam 
Crosby, representative of the Crosby firm, Gene Hoyt, and Mor- 
ris Dryfoos determined and established the order or turns in 
which they were to look at and bid on stocker and feeder calves 
consigned for sale on a commission basis to the Denver Livestock 
Commission Company, a registered market agency under the act, 
by flipping coins for order or turns, and caused said market 
agency to recognize and accept such order or turns and to show 
said Sam Crosby and Gene Hoyt, who had won first and second 
turns, respectively, the stocker and feeder calves, in that order, 
instead of offering the stocker and feeder calves for sale to all 
interested buyers under open and competitive conditions. Morris 
Dryfoos, who had won third turn, did not use said turn. 
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(28) On or about October 10, 1955, at the stockyard, Izzy 
Miller, representative of the Miller firm, Bill Crosby, representa- 
tive of the Crosby firm, and George Weglin, determined and 
established the order or turns in which they were to look at and 
bid on stocker and feeder cattle consigned for sale on a commis- 
sion basis to John Clay and Company, by flipping coins for order 
or turns, and caused said market agency to recognize and accept 
such order or turns and to show said Bill Crosby and Izzy Miller, 
who had won first and second turns, respectively, the stocker 
and feeder cattle, in that order, instead of offering the stocker 
and feeder cattle for sale to all interested buyers under open and 
competitive conditions. 


(29) On or about October 10, 1955, at the stockyard, Ernie 
Sigg, representative of John H. Hoyt, Byron E. “Buss” Springer, 
Melvin Kern, representative of Kern-German, and four other 
dealers, determined and established the order or turns in which 
they were to look at and bid on stocker and feeder calves con- 
signed for sale on a commission basis to Producers Livestock 
Marketing Association, by flipping coins for order or turns, and 
caused said market agency to recognize and accept such order or 
turns and to show said Ernie Sigg and “Buss” Springer, who 
had won first and second turns, respectively, the stocker and 
feeder calves, in that order, instead of offering the stocker and 
feeder calves for sale to all interested buyers under open and 
competitive conditions. 


(30) On or about October 11, 1955, at the stockyard, Dick R. 
Hoyt, Z. E. Hoyt, and Dale R. Kennedy, representative of the 
Anderson and Kennedy firm, determined and established the 
order or turns in which they were to look at and bid on stocker 
and feeder cattle consigned for sale on a commission basis to 
Mann, Boyd and Mann, Inc., by flipping coins for order or turns, 
and caused said market agency to recognize and accept such order 
or turns and to show said Dick R. Hoyt, Z. E. Hoyt, and Dale R. 
Kennedy, who had won first, second and third turns, respectively, 
the stocker and feeder cattle, in that order, instead of offering 
the stocker and feeder cattle for sale to all interested buyers under 
open and competitive conditions. 


(31) On or about October 11, 1955, at the stockyard, Morty 
Miller, representative of the Miller firm, a representative of 
C. & O., and another dealer, determined and established the order 
or turns in which they were to look at and bid on stocker and 
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feeder cattle consigned for sale on a commission basis to John 
Clay and Company, by flipping coins for order or turns, and 
caused said market agency to recognize and accept such order 
or turns and to show said representative of C. & O. and Morty 
Miller, who had won first and second turns, respectively, the 
stocker and feeder cattle, in that order, instead of offering the 
stocker and feeder cattle for sale to all interested buyers under 
open and competitive conditions. 


(32) On or about October 18, 1955, at the stockyard, John H. 
Hoyt, Bob Fulton, representative of Fulton-Foxley, and Jake 
Miller, representative of the Miller firm, and seven other dealers, 
determined and established the order or turns in which they 
were to look at and bid on stocker and feeder steers consigned for 
sale on a commission basis to Mann, Boyd and Mann, Inc., by 
flipping coins for order or turns, and caused said market agency 
to recognize and accept such order or turns and to show said 
John Hoyt, Bob Fulton, and Jake Miller, who had won first, sec- 
ond and third turns, respectively, the stocker and feeder steers, 
in that order, instead of offering the stocker and feeder steers for 
sale to all interested buyers under open and competitive 
conditions. 


(33) On or about October 18, 1955, at the stockyard, Earl 
Kennedy, Ralph A. Johnson, Bill Crosby, representative of the 
Crosby firm, and several other dealers, determined and estab- 
lished the order or turns in which they were to look at and bid on 
stocker and feeder steer calves consigned for sale on a commis- 
sion basis to the Producers Livestock Marketing Association, by 
flipping coins for order or turns, and caused said market agency 
to recognize and accept such order or turns and to show said 
Earl Kennedy and Bill Crosby, who had won first and second 
turns, respectively, the stocker and feeder steer calves, instead 
of offering the stocker and feeder steer calves for sale to all 
interested buyers under open and competitive conditions. 


(34) On or about October 24, 1955, at the stockyard, Bob 
Fulton, representative of Fulton-Foxley, Milt Mann, and “Jr.” 
Crump, representative of C. & O., having previously determined 
and established the order or turns in which they were to look at 
and bid on stocker and feeder cattle consigned for sale on a com- 
mission basis to Mann, Boyd and Mann, Inc., by flipping coins for 
order or turns, caused said market agency to recognize and accept 
such order or turns and to show said Bob Fulton, Milt Mann, and 
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Jr. Crump, who had won first, second and third turns, respectively, 
the stocker and feeder cattle, in that order, instead of offering 
the stocker and feeder cattle for sale to all interested buyers 
under open and competitive conditions. 


(35) On or about November 28, 1955, at the stockyard, Ralph 
A. Johnson, Erling German, representative of the Kern-German 
firm, Ernie Sigg, representative of John H. Hoyt, Milt Mann, and 
four other dealers, determined and established the order or turns 
in which they were to look at and bid on stocker and feeder 
calves consigned to John Clay and Company, by flipping coins 
for order or turns, and caused said market agency to recognize 
and accept such order or turns and to show said Ralph A. John- 
son, Erling German, Ernie Sigg, and Milt Mann, who had won 
first, second, third and fourth turns, respectively, the stocker 
and feeder calves, in that order, instead of offering the stocker 
and feeder calves for sale to all interested buyers under open and 
competitive conditions. 


(36) On or about December 5, 1955, at the stockyard, Sam 
Crosby, representative of the Crosby firm, Don Kirley, repre- 
sentative of the Kirley firm, and Clarence Olson, representative 
of C. & O., determined and established the order or turns in 
which they were to look at and bid on stocker and feeder cattle 
consigned for sale on a commission basis to Producers Livestock 
Marketing Association, by flipping coins for order or turns, and 
caused said market agency to recognize and accept such order 
or turns and to show said Sam Crosby and Don Kirley, who had 
won first and second turns, respectively, the stocker and feeder 
cattle, in that order, instead of offering the stocker and feeder 
cattle for sale to all interested buyers under open and competitive 
conditions. Clarence Olson, who had won third turn, did not use 
said turn. 


(37) On or about December 5, 1955, at the stockyard, Ernie 
Sigg, representative of John H. Hoyt, Bill Hale, representative 
of Milt Mann, and another dealer, determined and established the 
order or turns in which they were to look at and bid on stocker 
and feeder calves consigned for sale on a commission basis to 
Mann, Boyd and Mann, Inc., by flipping coins for turns, and 
caused said market agency to recognize and accept such order or 
turns and to show said Ernie Sigg and Bill Hale, who had won 
first and second turns, respectively, the stocker and feeder calves, 
in that order. 


Tene 


i, ie i, | ii le a! ll ee 


Sae&e&» m me mm kk - Ge ot &. 





ize 





FULTON-FOXLEY & CO. ET AL. 917 
Cite as 15 A.D. 900 


(38) On or about December 6, 1955, at the stockyard, Morris 
Dryfoos and Dick Bryant, representative of Rosenstock and 
Bryant, determined and established the order or turns in which 
they were to look at and bid on stocker and feeder cattle con- 
signed for sale on a commission basis to Mann, Boyd and Mann, 
Inc., by flipping coins for order or turns, and caused said market 
agency to recognize and accept such order or turns and to show 
said Morris Dryfoos and Dick Bryant, who had won first and 
second turns, respectively, the stocker and feeder cattle, in that 
order. 


(39) On or about December 6, 1955, at the stockyard, Ralph 
A. Johnson and Bill Hale, representative of Milt Mann, deter- 
mined and established the order or turns in which they were to 
look at and bid on stocker and feeder cattle consigned for sale 
on a commission basis to the Producers Livestock Marketing 
Association, by flipping coins for order or turns, and caused 
said market agency to recognize and accept such order or turns 
and to show said Ralph A. Johnson, who had won first turn, the 
stocker and feeder cattle instead of offering the stocker and feeder 
cattle for sale to all interested buyers under open and competitive 
conditions. 


(40) On or about December 12, 1955, at the stockyard, Melvin 
Kern, representative of the Kern-German firm, Don Kirley, 
representative of the Kirley firm, and Morris Dryfoos, deter- 
mined and established the order or turns in which they were to 
look at and bid on stocker and feeder cattle consigned for sale 
on a commission basis to the Lowell Commission Company, a 
registered market agency under the act, by flipping coins for 
order or turns, and caused said market agency to recognize and 
accept such order or turns. Said Melvin Kern, who had won first 
turn, upon arriving at the alleys of said market agency, discovered 
that the cattle in which he was interested were in another com- 
mission firm’s alley and relinquished his turn to Morris Dryfoos, 
who had won second turn in said flipping. The salesman for 
said Lowell Commission Company showed the stocker and feeder 
cattle to said Morris Dryfoos and then to Don Kirley, the winner 
of the third turn. 


(41) On or about December 19, 1955, at the stockyard, Melvin 
Kern, representative of the Kern-German firm, and Ernie Sigg, 
representative of John H. Hoyt, determined and established the 
order or turns in which they were to look at and bid on stocker 
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and feeder cattle consigned for sale on a commission basis to the 
Farmers Livestock Commission Company, a registered market 
agency under the act, by flipping coins for order or turns, and 
caused said market agency to recognize and accept such order 
or turns and to show said Melvin Kern and Ernie Sigg, who had 
won first and second turns, respectively, the stocker and feeder 
cattle, in that order. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that 
respondents wilfully engaged in and used an unfair and unjustly 
discriminatory practice and device in connection with the buying 
of stocker and feeder cattle in commerce, in violation of section 
312(a) of the act. 

Inasmuch as respondents have consented and the complainant 
has recommended that an order be issued which would require 
respondents to cease and desist from the practice complained of 
in the Order of Inquiry and Notice of Hearing, the order will 
be issued. 


ORDER 
Respondents shall cease and desist from engaging in the unfair 
and unjustly discriminatory practice set out in the Findings of 
Fact above. 
This order shall become effective on the 6th day after its 
service and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4769) 


In re St. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided August 15, 1956. 


Continuation of Rates and Charges 


Since the parties are agreed, the respondent is authorized to continue asses- 
sing the current schedule of rates and charges to and including February 
28, 1957. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers, of Cummings, Sellers, Reeves & Conner, of Wash- 
ington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

Orders have been issued in this proceeding authorizing respon- 
dent to assess the current temporary schedule of rates and 
charges to and including September 30, 1956. The latest of these 
orders was issued on March 26, 1956 (15 A.D. 217). 

On February 7, 1956, respondent, by its attorney, filed a peti- 
tion requesting that it be granted authority to modify its current 
schedule of rates and charges (Taritf No. 25) by including therein 
certain rates and charges in lieu of the corresponding rates and 
charges now in effect. In the petition respondent further 
requested that the current schedule of rates and charges as so 
modified be continued in effect to and including March 31, 1958, 
and that the modifications requested be made effective at the 
earliest possible date. 

Notice of respondent’s petition filed on February 7, 1956, was 
published in the Federal Register on February 18, 1956 (21 F.R. 
1151), and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. 

On March 23, 1956, the Livestock Division, Agricultural 
Marketing Service, by its attorney, filed an answer to the petition 
filed on February 7, 1956, stating that it is the opinion of the 
Division that the proposed rates and charges cannot be justified. 
The Division noted in the last paragraph of its answer that the 
authority for the assessment of the current temporary schedule 
of rates and charges was due to expire on March 31, 1956, and 
recommended that an order be issued authorizing respondent to 
continue assessing the current temporary schedule of rates and 
charges for a period of six months, unless modified or further 
continued in effect during such period, in order to allow sufficient 
time for the disposition of the matter. 

The respondent, by its attorney, filed a document on March 26, 
1956, concurring in the recommendation contained in the last 
paragraph of the answer filed by the Livestock Division. 

Accordingly, respondent was authorized by the order of March 
26, 1956, to continue assessing the current temporary schedule of 
rates and charges to and including September 30, 1956, unless 
modified or further continued in effect before such date, in order 
to allow sufficient time for the disposition of respondent’s petition 
filed on February 7, 1956. 
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On August 7, 1956, respondent, by its attorney, filed a further 
petition reciting the foregoing matters and stating that when it 
was made known to the respondent that the Livestock Division 
did not concur in the increase of rates and charges proposed by 
the respondent, the respondent began a comprehensive reappraisal 
of its properties and an exhaustive analysis of its operating data 
bearing upon the adequacy of its rates and charges in order to 
permit the respondent to determine precisely the rates and 
charges for which it is entitled to press before the Department. 
It was further stated in the petition that respondent’s rate study 
is not yet completed, that several additional months will be 
required to complete the work, and that asa result the respondent 
is not at this time able to make a final formulation of its position 
in the matter. Respondent requested that the current temporary 
schedule of rates and charges be continued in effect to and includ- 
ing February 28, 1957, unless modified or further continued in 
effect before such date. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition filed 
on August 7, 1956, be granted. 

Inasmuch as respondent’s petition filed on August 7, 1956, does 
not involve an increase of rates and charges lawfully prescribed 
by the Secretary or any rates and charges for services not here- 
tofore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

Since the parties are agreed that the current temporary sched- 
ule of rates and charges should be continued in effect, respondent 
is authorized to continue assessing such schedule to and including 
February 28, 1957, unless modified or further continued in effect 
before such date. Respondent shall continue to submit the periodic 
reports required by prior orders. 

This order shall become effective on October 1, 1956, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4770) 


A. T. SPENCE, RALPH WINGFIELD, S. V. SEDDON, BIANCO BROS., 
AGUIRRE BROTHERS, and RED ROCK CATTLE Co., INC. v. SOUTH- 
WEST COMMISSION COMPANY, LOS ANGELES LIVESTOCK COM- 
PANY, LOS ANGELES LIVESTOCK AUCTION COMPANY, STANLEY 


+ cages 





er 


on. 


oy 
al 


= 
it 
ig 
ot 


Ss 





SPENCE ET AL. v. SOUTHWEST COMM. CO. ET AL. 921 
Cite as 15 A.D. 920 


Trust & SAVINGS BANK oF Los ANGELES, AS EXECUTOR AND 
TRUSTEE OF THE ESTATE OF PAUL F. HILL, DECEASED. P&S 
Dockets No. 2106, No. 2107, No. 2108, No. 2109, and No. 2110. 
Decided August 21, 1956. 


Jurisdiction—Conversion—Payment of Sales Proceeds to 
Person Other than Owner of Livestock 


Complaints dismissed as to persons not subject to jurisdiction of the Secre- 
tary under the act, Complaints dismissed also as to respondent market 
agencies because, while such respondents might be held for conversion 
under State law, it is not a violation of the act for a market agency to 
pay proceeds of cattle sales to seller where seller had right to sell 
cattle under a contract of purchase from owners reserving title to owners 
until payment and requiring proceeds of sales to go to owners, where 
thé market agencies did not know and had no reason to know that sales 
proceeds shold go to owners. 


Messrs. Lyle C. Newcomer and James S. Mize, of Trippet, Newcomer, 
Yoakum & Thomas, of Los Angeles, California, and Mr. Ralph W. Bilby, 
of Boyle, Bilby, Thompson & Shoenhair, of Tucson, Arizona, for com- 
plainants. Mr. C. G. Myers, of Myers & Snerly, of Chicago, Illinois, 
and Messrs, Daniel E. Farr and Richard P. Roe, of Farr & Roe, of Los 
Angeles, California, for respondents Southwest Commission Company 
and Citizens National Trust & Savings Bank of Los Angeles. Messrs. 
George R. Larwill and Charles W. Wolfe, of Larwill & Wolfe, of Los 
Angeles, California, for respondents Los Angeles Livestock Company, 
Los Angeles Livestock Auction Company, Stanley Martin, Hugh Ford, 
Blythe Lane. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a consolidation of six reparation proceedings under the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 
et seq.). The proceedings were instituted against the same respon- 
dents by practically identical informal and formal complaints 
filed by A. T. Spence, Ralph Wingfield, S. V. Seddon, Bianco Bros., 
a partnership, Aguirre Brothers, a partnership doing business as 
Aguirre Cattle Co., and Red Rock Cattle Co., Inc. It is alleged 
in the formal complaints that the respondents converted cattle 
owned by the complainants; that the respondents negligently and 
illegally paid over proceeds from the sale of cattle owned by the 
complainants, or in which the complainants had an interest, to 
persons other than the owner or mortgagee of such cattle; and 
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that respondents conspired to defraud complainants of the pro- 
ceeds from the sale of such cattle. An award of reparation is 
sought by each of the complainants in the following amount: 


Spence P. & S. Docket No. 2105 $42,226.18 
Wingfield P. & S. Docket No. 2106 17,905.44 
Seddon P. & S. Docket No. 2107 16,855.85 
Bianco P. & S. Docket No. 2108 30,010.22 
Aguirre P. & S. Docket No. 2109 4,702.50 
Red Rock P. & S. Docket No. 2110 4,392.00 


There were also filed in these proceedings, pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), investigation 
reports prepared by the Livestock Branch, Agricultural Market- 
ing Service, copies of which were served upon the parties. 
Respondents filed answers and motions to dismiss the complaints, 
with supporting briefs. It is contended in the motions to dismiss 
that the complaints were not filed within 90 days after causes 
of action accrued as required by the act; that they did not allege 
a violation of the act by the respondents; that the facts alleged 
did not constitute causes of action under the act; and that repara- 
tion proceedings under the act are violative of the Fifth and 
Seventh Amendments of the Constitution as they deprive respon- 
dents of the right of trial by jury and also deprive them of prop- 
erty without due process of law. Respondents Los Angeles Live- 
stock Company, Los Angeles Livestock Auction Company, Stanley 
Martin, Hugh Ford, and Blythe Lane also contended that the 
Secretary lacked jurisdiction under the act inasmuch as they did 
not participate in the transactions involved as stockyard owners, 
market agencies or dealers as defined in the act. 


In our order dated September 27, 1954 (13 A.D. 890), the 
motions to dismiss were denied, except that the complaints of 
Wingfield (P. & S. Docket No. 2106) and Aguirre Bros. (P. & S. 
Docket No. 2109) were dismissed as to Southwest Commission 
Company, and Citizens National Trust & Savings Bank of Los 
Angeles, as Executor and Trustee of the Estate of Paul F. Hill, 
deceased, as the cattle referred to in such complaints were not 
alleged to have been consigned to, or handled by, Southwest or 
Hill. 

A consolidated hearing in these proceedings was held at Los 
Angeles, California, on February 15, 16, 17 and 23 before John 
S. Griffin, Attorney, Office of the General Counsel, United States 
Department of Agriculture. During the hearing, respondents 
Southwest and Citizens moved to dismiss all of the complaints 
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insofar as they related to cattle delivered to Coast Packing Com- 
pany. This motion was denied. Upon complainants’ request, the 
hearing was adjourned to Tucson, Arizona, whereupon respon- 
dents again moved to dismiss upon the ground that the Secretary 
lacked jurisdiction as the complaints had not been filed within 
the statutory period. The Presiding Officer denied respondents’ 
motion to dismiss, and at the request of respondents certified his 
ruling to the Secretary for review. In our order dated June 16, 
1955 (14 A.D. 456), the ruling of the Presiding Officer denying 
the motions to dismiss was sustained. 


Additional hearings were held at Tucson, Arizona, on August 
29, 1955, and at Los Angeles, California, on September 12, 1955. 
At the conclusion of the hearings, respondents renewed all of 
their prior motions to dismiss and, in addition, filed new motions 
of non-suit on the ground that the complainants had neither 
pleaded nor proved a cause of action which would sustain an 
award of reparation within the provisions of the act. Com- 
plainants were represented at the hearings by Lyle C. Newcomer 
and James S. Mize, Attorneys at Law, Los Angeles, California, 
and Ralph W. Bilby, Attorney at Law, Tucson, Arizona. Re- 
spondents Southwest and Citizens were represented by Daniel 
E. Farr and Richard P. Roe, Attorneys at Law, Los Angeles, 
California. Respondents Los Angeles Livestock Company, Los 
Angeles Livestock Auction Company, Martin, Ford and Lane 
were represented by Geo. R. Larwill and Chas. W. Wolfe, Attor- 
neys at Law, Los Angeles, California. After the hearing briefs 
were filed by all parties. 


FINDINGS OF FACT 


1. Complainant A. T. Spence is an individual engaged in the 
business of buying, feeding and selling livestock whose address 
is 316 East Ocotillo Road, Phoenix, Arizona. 


2. Complainant Ralph Wingfield is an individual engaged in 
the business of buying, feeding and selling livestock whose address 
is P. O. Box 1608 (Patagona Road) Nogales, Arizona. 


3. Complainant S. V. Seddon is an individual engaged in the 
business of buying, feeding and selling livestock whose address 
is Minden, Nevada. 


4. Complainant Bianco Bros. is a partnership composed of 
Peter P., Paul, Joseph and Vincent Bianco whose address is Casa 
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Grande, Arizona. Bianco Bros. is engaged in the business of 
ranching and farming, including the purchasing and selling of 
livestock. 


5. Complainant Aguirre Brothers is a partnership composed 
of H. B. and W. C. Aguirre, doing business as Aguirre Cattle Co., 
whose address is Red Rock, Arizona. Aguirre Brothers is engaged 
in farming, ranching and in the business of buying, raising and 
selling livestock. 


6. Complainant Red Rock Cattle Co., Inc., is a corporation 
engaged in the business of farming, cattle raising, and buying 
and selling livestock whose address is Red Rock, Arizona. 


7. Respondent Southwest Commission Company is a corpora- 
tion doing business at the Union Stock Yards, Los Angeles, Cali- 
fornia, a posted stockyard under the act, and is engaged in the 
business of buying and selling livestock at the stockyard as a 
market agency. Respondent Southwest was at all time mentioned 
herein registered under the act as a market agency for the pur- 
pose of buying and selling livestock on a commission basis at the 
stockyard. 


8. Respondent Citizens National Trust & Savings Bank of Los 
Angeles is the executor and trustee of the Estate of Paul F. Hill, 
deceased, the former owner of the Southwest Commission Com- 
pany. Its address is Union Stock Yards, Los Angeles, California. 


9. Respondent Los Angeles Livestock Auction Company is a 
corporation whose address is Union Stock Yards, Los Angeles, 
California. 


10. Respondent Los Angeles Livestock Company is a fictitious 
name under which the Los Angeles Livestock Auction Company 
does business as a clearing agency at the Union Stock Yards, Los 
Angeles, California. At the time of the transactions involved 
herein, Los Angeles Livestock Company was registered under the 
act as a market agency to perform clearing services at the stock- 
yard. At no time during 1953 was the name of Loyd E. Fletcher 
entered on the bond posted by the Los Angeles Livestock Com- 
pany with the Packers and Stockyards Branch as required under 
the act and the regulations. 

11. Respondent Stanley Martin is an individual whose address 


is Union Stock Yards, Los Angeles, California. At all times men- 
tioned herein, this respondent was a cattle salesman for the 
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Southwest Commission Company at the Union Stock Yards, Los 
Angeles, California, and was also a stockholder and officer of the 
Los Angeles Livestock Auction Company. 


12. Respondent Hugh Ford is an individual whose address 
is Los Angeles Livestock Company, Union Stock Yards, Los 
Angeles, California. This respondent is a stockholder in the Los 
Angeles Livestock Auction Company. 


13. Respondent Blythe Lane is an individual whose address 
is Los Angeles Livestock Company, Union Stock Yards, Los 
Angeles, California. This respondent is a stockholder in the Los 
Angeles Livestock Auction Company. 


14. On or about August 6, 1953, A. T. Spence entered into 
a written contract with Loyd E. Fletcher whereby Spence was 
to deliver 576 head of cattle to Fletcher at Fletcher’s feed pens in 
Casa Grande, Arizona, for a total price of $50,649.60. The contract 
provided that: 


“Fletcher is to have the right to sell said cattle with payments 
made to A. T. Spence, c/o First National Bank of Arizona, 
Livestock Loan Dept., Phoenix, Ariz.” 


The money was to be delivered immediately after the sale of the 
cattle. Upon payment of $50,649.60, Spence was to deliver a bill 
of sale for any cattle that then remained in the possession of 
Fletcher. This contract was not recorded either in the State of 
Arizona or in the State of California. Pursuant to this contract, 
Spence delivered to Fletcher 576 head of cattle. 


15. On or about September 8, 1953, Ralph Wingfield entered 
into a written contract with Loyd E. Fletcher providing for the 
delivery to Fletcher at the W. T. Waggoner Feed Yards near 
Arlington, Arizona, of 175 head of cattle at an agreed price of 
$13.50 per cwt., for a total of $21,338.64. Payment was to be made 
for all of the livestock on or before November 17, 1953. The 
agreement further provided that title to the cattle should remain 
in the name of Wingfield, but that sales should be made at the 
discretion of Fletcher. Funds from the sales were to be remitted 
to the First National Bank of Arizona for the account of Ralph 
Wingfield. This contract was not recorded in the State of Arizona 
or in the State of California. Pursuant to this contract, Wing- 
field delivered to Fletcher 175 head of cattle. 


16. On or about September 23, 1953, S. V. Seddon, acting 
through his agent Fred L. Ginter, Jr., entered into a written con- 
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tract with Loyd E. Fletcher whereby Seddon agreed to sell and 
Fletcher agreed to purchase approximately 485 head of cattle at 
a price of 12 cents per pound after deducting 3 percent shrinkage. 
Payment for the cattle was to be made when they were sold by 
Fletcher for the seller’s account, but in no event later than 120 
days after September 26, 1953. The contract provided that title 
to the cattle should remain in the name of Seddon at all times; 
that sales of the cattle by the buyer should be for the account of 
the seller, and that all proceeds from the sale of the cattle should 
be applied on the purchase price until the entire amount had been 
paid with interest. The contract was not recorded either in the 
State of Arizona or in the State of California. Pursuant to this 
contract, Seddon delivered to Fletcher 485 head of cattle. 


17. On or about September 16, 1953, Bianco Bros. entered into 
a written contract with Loyd E. Fletcher whereby Bianco Bros. 
agreed to sell and Fletcher agreed to buy 285 head of Mexican 
steers at a price of 13 cents per pound determined on the weight 
at the time of delivery, less 3 percent shrinkage. Payment was to 
be made at the time the cattle were sold by Fletcher, but in no 
event later than 60 days after September 16, 1953. The contract 
further provided that the cattle should be sold by Fletcher for 
the account of Bianco Bros. and that Fletcher should be their 
agent for the purpose of making such sale. The contract was not 
recorded in the State of Arizona or in the State of California. 
Pursuant to this contract, Bianco Bros. delivered to Fletcher 
285 head of cattle. 


18. On or about September 21, 1953, Aguirre Bros. entered 
into a written contract with Loyd E. Fletcher whereby Aguirre 
Bros. was to sell and Fletcher was to buy 75 head of cattle. The 
cattle were to be delivered at the Fletcher feed lots at Casa 
Grande, Arizona, and Fletcher was to pay Aguirre Bros. 15 cents 
per pound for the steers and 1314 cents per pound for the heifers 
as determined by the weight at the time of delivery. Payment was 
to be made at the time the cattle were sold, but in no event later 
than 90 days after September 21, 1953. The contract appointed 
Fletcher as Aguirre Bros.’ agent for the sale of the cattle and 
provided that all sales should be for the account of this com- 
plainant. Checks covering purchase of the cattle were to be made 
payable to Aguirre Bros. and Fletcher jointly until this com- 
plainant received $9,987.60, at which time title to any unsold 
animals should pass to Fletcher. This contract was not recorded 
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in the State of Arizona or in the State of California. Pursuant 
to this contract, Aguirre Bros. delivered to Fletcher 75 head of 
cattle. 


19. On or about September 21, 1953, Red Rock Cattle Co., Ine. 
entered into an agreement with Loyd E. Fletcher whereby the 
Red Rock Cattle Co., Inc. agreed to sell and Fletcher agreed to 
purchase 88 head of cattle. Fletcher was to receive the cattle at 
his feed lots at Casa Grande, Arizona, and payment for the cattle 
was to be made as the cattle were sold by Fletcher, but in no 
event later than 90 days after September 21, 1953. The total 
price for the 88 head of cattle was $6,009.00. Fletcher was ap- 
pointed as agent of the Red Rock Cattle Co., Inc., for the purpose 
of selling the cattle. The sales were to be made for the account 
of Red Rock and checks covering the purchases were to be made 
payable to Red Rock and to Fletcher jointly. Upon payment of 
the $6,009.00, title to any unsold cattle was to pass to Fletcher. 
Pursuant to the agreement, 88 head of cattle were delivered by 
Red Rock to Fletcher and Red Rock did not withdraw any of its 
cattle from the Fletcher feed lot. 


20. During the period September 14 through October 7, 1953, 
there were shipped from Casa Grande, Arizona, to Southwest 
Commission Company at the stockyard at Los Angeles, California, 
121 or 122 head of livestock which had previously been turned 
over to Fletcher by Spence. Livestock Sanitary Board of Arizona 
Brand Inspection Certificates showing the seller or owner to be 
A. T. Spence and Loyd E. Fletcher accompanied the livestock to 
Los Angeles. These certificates were given to the State of Cali- 
fornia Livestock Identification Office and were not forwarded 
to Southwest. All of the above livestock shipped to Southwest 
was sold at the stockyard and the net proceeds were remitted to 
the Los Angeles Livestock Company upon instructions received 
from Fletcher. 


21. During the period September 14 through October 7, 1953, 
there were shipped from Casa Grande, Arizona, to Southwest 
Commission Company at the stockyard at Los Angeles, Cali- 
fornia, 208 head of livestock which had previously been turned 
over to Fletcher by S. V. Seddon. Livestock Sanitary Board of 
Arizona Brand Inspection Certificates showing the seller or owner 
to be S. V. Seddon by Loyd E. Fletcher accompanied the live- 
stock to Los Angeles. These certificates were given to the State 
of California Livestock Identification Office and were not for- 
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warded to Southwest. All of the above livestock shipped to South- 
west was sold at the stockyard and the net proceeds were 
remitted to th: Los Angeles Livestock Company upon instruc- 
tions received from Fletcher. 


22. During the period September 14 through October 7, 1953, 
there were shipped from Casa Grande, Arizona, to Southwest 
Commission Company at the stockyard at Los Angeles, California, 
140 or 141 head of livestock which had previously been turned 
over to Fletcher by Bianco Bros. Livestock Sanitary Board of 
Arizona Brand Inspection Certificates showing the seller or owner 
to be Bianco Bros. by Loyd E. Fletcher accompanied the livestock 
to Los Angeles. These certificates were given to the State of 
California Livestock Identification Office and were not for- 
warded to Southwest. All of the above livestock shipped to South- 
west was sold at the stockyard and the net proceeds were re- 
mitted to the Los Angeles Livestock Company upon instructions 
received from Fletcher. 


23. During the period September 14 through October 7, 1953, 
there were shipped from Casa Grande, Arizona, to Southwest 
Commission Company at the stockyard at Los Angeles, California, 
26 head of livestock which had previously been turned over to 
Fletcher by the Red Rock Cattle Co., Inc. A Livestock Sanitary 
Board of Arizona Brand Inspection Certificate No. C 45016 was 
issued covering 18 head of these cattle showing the owner to be 
Red Rock Cattle Co., Inc. by Loyd E. Fletcher. Livestock Sanitary 
Board of Arizona Brand Inspection Certificate No. C 40515 was 
issued covering 8 head of these cattle showing the owner to be 
Bianco Bros. and Loyd E. Fletcher. These certificates were given 
to the State of California Livestock Identification Office and were 
not forwarded to Southwest. All of the above livestock shipped to 
Southwest was sold at the stockyard and the net proceeds were 
remitted to the Los Angeles Livestock Company pursuant to 
instructions received from Fletcher. 


24. In making payment to the Los Angeles Livestock Company 
for the cattle shipped to it by Fletcher, Southwest Commission 
Company did not segregate the cattle, or the payments, according 
to ownership claimed by the complainants. 


25. During the period August 15 through September 29, 1953, 
there were shipped from Casa Grande, Arizona, to Coast Pack- 
ing Company at Los Angeles, California, 341 head of livestock 
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which had previously been turned over to Fletcher by Spence. 
The Livestock Sanitary Board of Arizona Brand Inspection Cer- 
tificates covering this livestock were forwarded to Coast Packing 
Company and showed A. T. Spence and Fletcher as the seller or 
owner of 244 head, and Fletcher as the seller or owner of 97 
head. Payment was made by Coast Packing Company to the Los 
Angeles Livestock Company for all 341 head of livestock on a 
dressed and yield basis. 


26. During the period September 19 through September 27, 
1953, there were shipped from Casa Grande, Arizona, to the 
Coast Packing Company at Los Angeles, California, 140 head of 
livestock which had previously been turned over to Fletcher by 
Bianco Bros. The Livestock Sanitary Board of Arizona Brand 
Inspection Certificates covering this livestock were forwarded 
to Coast Packing Company and showed Bianco Bros. by Loyd E. 
Fletcher as the seller or owner of 122 head, and Fletcher as the 
seller or owner of 21 head included on inspection certificate No. 
C 42868, dated September 27, 1953. Only 18 of the 21 head of live- 
stock covered by this inspection certificate were shipped to the 
Coast Packing Company. Payment was made by Coast Packing 
Company to the Los Angeles Livestock Company for all 140 
head of livestock on a dressed and yield basis. 


27. On September 19, 1953, there were shipped from Casa 
Grande, Arizona, to the Coast Packing Company at Los Angeles, 
California, 42 head of livestock which had previously been turned 
over to Fletcher by Red Rock Cattle Co., Inc. Livestock Sanitary 
Board of Arizona Brand Inspection Certificate No. C 34721 
covering this livestock was forwarded to Coast Packing Company 
and showed Tom Clark by Loyd E. Fletcher as the seller or owner 
of all 42 head of livestock. Payment was made by Coast Packing 
Company to the Los Angeles Livestock Company for all 42 head 
of livestock on a dressed and yield basis. 


28. During the period September 8 through October 3, 1953, 
there were shipped from Casa Grande, Arizona, to the Coast 
Packing Company at Los Angeles, California, 146 head of live- 
stock which had previously been turned over to Fletcher by 
Wingfield. Livestock Sanitary Board of Arizona Brand Inspec- 
tion Certificates covering this livestock were forwarded to Coast 
Packing Company and showed Fletcher and Wingfield as the 
seller or owner of 128 head of such livestock, and Fletcher as 
the seller or owner of 18 head of such livestock. Payment was 
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made by Coast Packing Company to the Los Angeles Livestock 
Company for all 146 head of livestock on a dressed and yield basis. 


29. On September 22, 1953, there were shipped from Casa 
Grande, Arizona, to the Coast Packing Company at Los Angeles, 
California, 38 head of livestock which had previously been turned 
over to Fletcher by Aguirre Cattle Co. Livestock Sanitary Board 
of Arizona Brand Inspection Certificate No. C 34735 covering 
this livestock was forwarded to Coast Packing Company and 
showed Aguirre Cattle Co. by Loyd E. Fletcher as the seller or 
owner of all 38 head of livestock. Payment was made by Coast 
Packing Company to the Los Angeles Livestock Company for all 
38 head of livestock on a dressed and yield basis. 


30. All of the livestock shipped to the Coast Packing Company 
by Fletcher was purchased by Coast through the Los Angeles 
Livestock Company, the negotiations and arrangements having 
been made with Stanley Martin. The Livestock Company received 
a commission of $1.50 per head on all of such livestock. 


31. The Los Angeles Livestock Company acted as a clearing 
agency for Loyd E. Fletcher on all of his cattle transactions at 
the Union Stock Yards as mentioned herein. In this capacity the 
Livestock Company collected all moneys payable to Fletcher and 
then honored drafts drawn by Fletcher on it. On several occa- 
sions Fletcher was overdrawn on his account with the Livestock 
Company in substantial amounts, and at the time of his death on 
October 8, 1953, he was overdrawn $15,428.14. 

32. On October 8, 1953, Loyd E. Fletcher was killed in an 
automobile accident. All of the complainants filed claims with 
the estate of Loyd E. Fletcher. They were approved on the dates 
and in the amounts as indicated below: 


Complainant Date Approved Amount 
Spence 8-29-54 $40,733.44 
Seddon 3-29-54 24,446.42 
Bianco Bros. 3-29-54 30,093.13 
Red Rock 8- 9-54 5,547.00 
Aguirre Bros. 8-29-54 4,702.50 
Wingfield 3-29-54 17,905.44 


As of August 29, 1955, the estate of Loyd E. Fletcher had assets 
of approximately $700.00, with anticipated additional assets be- 
tween $2,000 and $3,000 from the sale of personal property and 
refunds from income taxes previously paid to the Federal Gov- 
ernment. The estate had unsecured claims in the amount of 


$351,581.89. 
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33. Information as to the ownership of livestock delivered to 
commission firms at the Union Stock Yards, Los Angeles, Cali- 
fornia, is obtained from the “‘Truck-In Records” maintained by 
the Los Angeles Union Stock Yards Company. Brand inspection 
certificates are not furnished either to the stockyard company or 
to the commission firms. They are available for inspection at the 
office of the Livestock Identification Office of the State of Cali- 
fornia, located at the stockyards. 


34. On September 28, 1953, Southwest Commission Company 
received a shipment of 44 head of livestock, the truck-in record 
for which indicated the owner as “S. V. Setton & Fletcher.” On 
October 4, 1953, Southwest received a shipment of 44 head of 
cattle, the truck-in record for which indicated the owner to be 
“A. T. Spence by Loyd Fletcher.” The truck-in records on all 
other cattle shipped by Fletcher to Southwest during the period 
from September 13 to October 4, 1953, indicated the owner to be 
Loyd Fletcher. 


35. Informal complaints were filed by all of the complainants 
not later than January 6, 1954. 


CONCLUSIONS 


At the conclusion of the hearings respondents renewed all the 
motions which had previously been made by them. The motions 
are as follows: (1) motions by all respondents to dismiss (a) 
for lack of jurisdiction on the grounds that the complaints were 
not filed within 90 days from the time the causes of action 
accrued as to each complainant; (b) because the complaints do 
not allege a violation of the act by the respondents and the facts 
alleged do not constitute a cause of action under the act and (c) 
because reparation proceedings under the act are contrary to the 
Fifth and Seventh Amendments of the Constitution by depriving 
the respondents of the right of trial by jury and of their property 
without due process of law; (2) motion by Southwest Commis- 
sion Company for dismissal as to all livestock covered by the 
complaints which was shipped to Coast Packing Company; (3) 
motion to dismiss by all respondents other than Southwest on the 
ground that the Secretary lacked jurisdiction under the act inas- 
much as none of them participated in the transactions as a 
stockyard owner, market agency or dealer; and (4) motions for 
non-suit by all respondents. 
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In our order of September 27, 1954 (18 A.D. 890), the motions 
of respondents to dismiss upon the grounds that the facts alleged 
do not constitute a cause of action under the act, and that repara- 
tion proceedings under the act are contrary to the Fifth and 
Seventh Amendments of the Constitution were denied. The record 
of the hearings since such denial contains nothing which would 
cause us to change our ruling. 


No evidence was presented at the hearings to show that Hugh 
Ford, Blythe Lane, or Paul F. Hill, prior to his death, engaged 
in activities at the stockyard under which any of them could 
be classified as a stockyard owner, market agency or dealer as 
these terms are defined in the act. Therefore, motions to dismiss 
as to Ford, Lane and Citizens National Trust & Savings Bank of 
Los Angeles must be granted. 


While the evidence clearly shows that negotiations for the sale 
of the cattle which was shipped by Fletcher to the Coast Packing 
Company were carried on by Martin, he testified that in so doing 
he was acting for and on behalf of the Los Angeles Livestock 
Company and the Livestock Company received a commission of 
$1.50 per head for this service. There is no evidence of record 
contradicting this statement and we must, therefore, conclude 
that Stanley Martin also did not, as an individual, engage in 
activities under which he could be classified as a stockyard 
owner, market agency or dealer subject to the jurisdiction of the 
Secretary under the act and that the motion to dismiss as to 
him should be granted. 


At the beginning of the hearings respondent Southwest moved 
to dismiss the complaints as to Southwest insofar as they related 
to livestock which was shipped by Fletcher to the Coast Packing 
Company. This motion was again renewed at the conclusion of 
the hearing in Los Angeles prior to the adjournment to Tucson, 
Arizona. The motions were denied at that time upon the assertion 
of counsel for the complainants that evidence might be introduced 
during the course of the hearings indicating that there was a 
definite tie-in between Southwest and the other respondents so 
that all respondents would be responsible for the violations of 
the act, regardless of whether the livestock was shipped to South- 
west or to the Coast Packing Company. No such evidence was 
introduced at the hearings, and the motion to dismiss as to 
Southwest on all livestock forwarded by Fletcher to the Coast 
Packing Company must be granted. 
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It is alleged in the formal complaints that respondents con- 
spired unlawfully to defraud complainants of the proceeds from 
the sale of the cattle. There is no evidence in the record to sustain 
this charge. 


There remains for determination the question of whether 
Southwest, in connection with the payment of the net proceeds 
derived from the sale of the cattle shipped to it by Fletcher, and 
the Los Angeles Livestock Company or the Los Angeles Live- 
stock Auction Company, in connection with the payment of the 
net proceeds derived from the sale of the cattle shipped by 
Fletcher to Coast Packing Company and Southwest, have violated 
section 307 of the act. 


In a number of cases, courts have permitted recovery of the 
value of the livestock from commission firms when proceeds were 
paid by them to the person delivering the livestock, rather than 
the true owner. See De Vries v. Sig Ellingson, 100 F. Supp. 781, 
199 F.2d 677, cert. denied, 344 U.S. 934; Sig Ellingson & Co. 
v. Butenbach, 199 F.2d 679, cert. denied, 344 U.S. 934; John Clay 
& Co. v. Clements, 214 F.2d 803; Seymour v. Austin, 101 F. 
Supp. 915. The general rule governing these cases is found in 22 
Am. Jur., Factors §48, as follows: 


“As a general rule a factor or commission merchant who 
receives property from his principal, sells it under the latter’s 
instructions, and pays him the proceeds of the sale, is guilty 
of a conversion if his principal had no title thereto or right 
to sell the property; and the factor may not escape liability 
to the true owner for the value of the property by claiming 
that he acted in good faith and in ignorance of his prin- 
cipal’s want of title.” 


We do not think that the facts in the cases under consideration 
bring them within this rule. 


Each of the complainants entered into a contract or an agree- 
ment with Loyd E. Fletcher whereby they either sold their live- 
stock to Fletcher with a condition that when the livestock was 
in turn sold by Fletcher, payment should be made to them, or 
they named Fletcher as their agent for the purpose of disposing 
of the livestock. In each case it was expressly agreed that Fletcher 
should have the right to sell the livestock turned over to him by 
the complainants. The rule, which we have before quoted, applies 
when the principal has no title to the livestock or no right to 
sell it. Here Fletcher had a right to sell under all contracts or 
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agreements which he entered into with complainants and may 
have had title to the livestock turned over to him by several of 
the complainants. 


However, even if such rule were applicable, it would not neces- 
sarily follow that complainants are entitled to awards of repara- 
tion. To entitle a complainant to an award of reparation in a 
proceeding under section 309 of the act it must be shown that 
the conduct complained of was in violation of certain provisions 
of the act. To say that the selling by a market agency of live- 
stock for a principal who has no title to or right to sell such live- 
stock and the payment of the net proceeds to such principal 
might render the market agency liable in a civil suit for damages 
is not to say that such conduct on the part of the market agency 
is in violation of the act. A market agency does not violate the 
act by paying the net proceeds from the sale of livestock to a 
consignor who is not entitled to the proceeds unless the market 
agency knew, or had reason to know, that the consignor was not 
the true owner of the livestock or that the consignor was not 
entitled to the net proceeds. In re Sig Ellingson & Company, 
B. A. I. Docket No. 981 (1938). 


In these cases the evidence shows that each of the complainants 
had given Fletcher the right to sell the cattle. In all but two 
instances the truck-in records on the cattle shipped by Fletcher 
to the stockyard showed Fletcher as the sole owner of the cattle. 
In the two instances where this was not the case, the truck-in 
records listed the name of Fletcher with that of one of the com- 
plainants as the owner. Martin, who handled the Fletcher trans- 
actions at the stockyard, had had dealings with Fletcher for 
approximately 20 years and there appears to have been nothing 
in their past dealings to cause Martin to believe that Fletcher was 
acting wrongfully in these transactions. The brand inspection 
certificates which accompanied the shipments of cattle from 
Arizona to the stockyard did list as the owner of each shipment 
the name of one of the complainants and Fletcher or one of the 
complainants “by” Fletcher. These certificates were delivered to 
the Livestock Identification Office of the State of California, but 
not to Southwest. The Livestock Identification Office raised no 
question with respect to the ownership of the livestock or 
Fletcher’s right to sell the cattle, although apparently sale of the 
livestock could have been held up had there been any question of 
ownership. Under all these circumstances, we conclude that the 
record fails to show that Southwest, the Los Angeles Livestock 
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Company or the Los Angeles Livestock Auction Company knew, 
or had reason to know, that payment should be made to anyone 
other than Fletcher. 

It might here be noted that even under the terms of the con- 
tracts between Fletcher and certain of the complainants it ap- 
pears to have been contemplated that payment of the proceeds 
from the sale of the cattle would initially be made to Fletcher. 
For example, the contract between Fletcher and Spence gave 
Fletcher the right to sell the cattle, “with payments made to A. T. 
Spence, c/o First National Bank of Arizona, Livestock Loan De- 
partment, Phoenix, Arizona, and money to be delivered to the 
Livestock Loan Department of the First National Bank of 
Arizona immediately after sale of the cattle’. This contract also 
referred to completion of payments by Fletcher. The contract 
between Fletcher and Bianco Bros. provided that Fletcher was to 
pay a certain price for the cattle, ‘such payment to be made when 
the cattle are sold, but in no event later than 60 days after Sep- 
tember 16, 1953”. Similarly, the contract between Fletcher and 
Wingfield provided for payment of the purchase price of the cattle 
by Fletcher. Under these contracts it would seem that these com- 
plainants must have contemplated that it would be Fletcher who 
would initially be paid the net proceeds from the sale of the 
cattle and that Fletcher would pay the seller or the mortgagee. 

In these proceedings complainants have the burden of proving 
by a preponderance of the evidence that the payments made to 
Fletcher were made under such circumstances as to constitute 
violations of the act by respondents. It must be concluded that 
complainants have failed to sustain this burden. The complaints, 
therefore, must be dismissed. 

It has come to our attention that proceedings have been insti- 
tuted in the United States District Court for the Southern District 
of California by these complainants against these respondents. 
Apparently, the case is based upon the same causes of action. 
While prosecution of such case would raise. a question as to its 
effect upon these proceedings, in view of our disposition of these 
cases upon their merits it is unnecessary to consider this ques- 
tion, It is also unnecessary, in view of what has been said above, 
to consider the question of whether the complaints in these pro- 
ceedings were timely filed. 


ORDER 


The complaints are dismissed. 
Copies hereof shall be served upon the parties. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 4771) 


FIESTA MEAT COMPANY v. CHARLES B. GANEY. P&S Docket No. 
2161. Issued August 15, 1956, by Thomas J. Flavin, Judicial 


Officer. 
(No. 4772) 


NATURAL BRIDGE PACKING Co. v. CHARLES B. GANEY. P&S 
Docket No. 2160. Issued August 15, 1956, by Thomas J. Flavin, 


Judicial Officer. 


(No. 4773) 


H. ROTHSTEIN & SONS v. ALL STATES PRODUCE Co., INc. PACA 
Docket No. 6753. Decided July 10, 1956. 


Failure to File Complaint Within Statutory Period— 
Dismissal 


Even though a copy of the complaint was served upon the respondent and 


respondent failed to answer, the complaint is dismissed because it was 
not filed within the statutory period. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 
Dismissal by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on January 23, 1956. Complainant 
seeks an award of reparation in the amount of $197.50, which is 
alleged to be the total purchase price of three lots of vegetables 
sold and delivered to respondent in March 1955. 

A copy of the report of investigation made by the Regulatory 
Branch, Fruit and Vegetable Division, was served upon complain- 
ant on January 30, 1956. A copy of the report of investigation 
and a copy of the formal complaint were served upon respond- 
ent on February 9, 1956. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
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47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without fur- 
ther proceedings. 


FINDINGS OF FACT 


1. Complainant, H. Rothstein & Sons, is a partnership com- 
posed of Maxwell H. Rothstein and Israel Rothstein, whose ad- 
dress is 134 Walnut Street, Philadelphia, Pennsylvania. 


2. Respondent, All States Produce Co., Inc., is a corporation 
whose address is 1274 Fifth Street, N. E. Washington, D. C. At 
the time of the transactions involved herein, respondent was not 
licensed under the act, but was subject to license. 


38. During March 1955, in the course of interstate commerce, 
complainant sold to respondent three lots of vegetables which 
had been shipped to complainant from the State of Texas. The 
dates of sale, quantities, commodities and prices are as follows: 








March 7 30 cartons lettuce at $3.25 $97.50 
March 8 5 crates carrots at $3.50 $17.50 

20 cartons lettuce at $3.25 65.00 82.50 

March 16 5 crates carrots at $3.50 17.50 

Total $197.50 


4. Each of the three lots of produce was inspected and ac- 
cepted by respondent’s representative at Philadelphia and was 
transported by truck to Washington, D. C. Respondent has failed 
to pay the total purchase price of the three lots, or any part 


thereof. 


5. The formal complaint was filed on January 23, 1956, which 
was not within nine months after the causes of action accrued. 


CONCLUSIONS 


Although respondent is deemed to have admitted the facts 
alleged in the formal complaint by reason of its failure to file an 
answer to such complaint, there is a question as to whether the 
Secretary has jurisdiction over the claims involved herein. Sec- 
fion 6(a) of the act provides in pertinent part as follows: 

“Any person complaining of any violation of any provision 
of section 2 by any commission merchant, dealer, or broker 
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may, at any time within nine months after the cause of 

action accrues, apply to the Secretary by petition which shall 

briefly state the facts...” 
If each of the three contracts involved in this proceeding granted 
respondent a certain period of time within which to pay the pur- 
chase price, complainant’s cause of action on each contract would 
not accrue until the expiration of the agreed credit period. The 
only evidence as to the time for payment is the printed notation 
at the bottom of each of the three invoices sent by complainant 
to respondent which reads: 

“This bill is due and payable at our office on the Saturday 

following purchase.” 
In the absence of other evidence it is assumed that the first two 
causes of action accrued on Saturday, March 12, 1955, and the 
third cause of action accrued on Saturday, March 19, 1955. The 
formal complaint was filed on January 23, 1956, which was more 
than nine months after the causes of action accrued. 

It appears from the report of investigation that complainant 
first notified the Regulatory Branch of its controversy with re- 
spondent in a telephone conversation on March 31, 1955. In a 
letter dated May 9, 1955, the Regulatory Branch advised com- 
plainant to file a formal complaint. Nothing in writing was re- 
ceived from complainant prior to the filing of the formal com- 
plaint on January 23, 1956. As to whether the oral notification 
on March 31, 1955, constituted a petition under section 6(a) of 
the act, the decision in In re Spence et al., 14 A.D. 456 (1955), 
is relevant. This case arose under the Packers and Stockyards 
Act which contains a provision for the filing of petitions similar 
to section 6(a), except that the time for filing is 90 days after 
the accrual of the cause of action instead of nine months. This 
decision reads in part as follows: 

“We cannot agree with the complainant’s contention that 
the oral conversation of October 12, 1953, between com- 
plainant Spence and the district supervisor constituted the 
filing of a petition under section 309 of the act... In our 
opinion this provision requires that something in writing 
must be filed.” 

It is concluded that complainant did not file a written com- 
plaint with the Department within nine months after the causes 
of action accrued and for this reason the Secretary does not 
have jurisdiction over such causes of action. In the absence of 
such jurisdiction, the complaint should be dismissed. 
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ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4774) 


TOMATO PACKERS CORPORATION v. I. B. “BILLY” WELDON. PACA 
Docket No. 6816. Decided August 1, 1956. 


Failure to Pay Balance of Contract Price for Tomatoes— 
Default 


Where the complaint alleges that respondent did not pay the total contract 
price for tomatoes purchased by him and respondent did not file an 
answer to the cumplaint, held, sespondent’s failure to answer is con- 


strued, under the rules of practice, as a waiver of oral hearing and an 
admission of the allegations in the complaint. 


Mr. Gordon P. Blitch, of Jacksonville, Florida, for complainant, Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 17, 1955. The formal 
complaint was fled on May 15, 1956. Complainant seeks an 
award of reparation in the amount of $531.40, which is alleged 
to be the purchése price of tomatoes sold and delivered to re- 
spondent during April, May, and June, 1955. 

A copy of the report of investigation made by the Department 
was served upon :omplainant’s representative on May 21, 1956. 
On the same date, a copy of the formal complaint and a copy of 
the report of invetigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writig that an answer thereto should be filed within 
20 days after uch service and that, in accordance with section 
47.8(c) of therules of practice, failure to file an answer would 
constitute a wiver of oral hearing and an admission of the facts 
alleged in thecomplaint. Notwithstanding such notice, respondent 
has not filedan answer. The issuance of an order is, therefore, 
authorized wthout further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Tomato Packers Corporation, is a corporation 
whose post office address is Box 1205, Fort Pierce, Florida. 


2. Respondent is an individual, I. B. Weldon, doing business 
as I. B. “Billy” Weldon, whose address is 1008 4th Street South, 
Cordele, Georgia. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. During April, May and June, 1955, in the course of inter- 
state commerce, complainant sold to respondent six lots of toma- 
toes on the dates and at the prices f.o.b. Jacksonville, Florida, as 
indicated : 





Date Price 
April 27 $ 80.16 
May 12 60.00 
May 29 92.00 
June 1 119.20 
June 12 84.05 
June 15 310.20 

Total $745.61 


4. Six lots of tomatoes meeting the specifications of the fore- 
going contracts were delivered by complainant to respondent at 
Jacksonville, Florida. Respondent accepted the tomatoes and 
made no complaint with respect thereto. 


5. Respondent paid in full for the lots purchased on April 
27 and June 12, 1955. Respondent paid $50 on account on the 
other four lots, leaving due and owing to complainant from re- 
spondent the sum of $531.40. 


6. The informal complaint was filed on August 17, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer t the formal com- 
plaint constitutes a waiver of oral hearing andan admission of 
the facts alleged in the complaint, as provided n the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay to complainant the alance of the 
total purchase price of the tomatoes is in violatiot of section 2 
of the act. Complainant should be awarded repaation in the 
amount of $531.40, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $531.40, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4775) 


HERMAN STRATBUCKER v. H. C. MADDUX. PACA Docket No. 6819. 
Decided August 1, 1956. 


Failure to Pay for Corn—Default 


Where the complaint alleges that respondent did not pay for sweet corn 
sold and delivered to him and respondent did not file an answer to the 
complaint, held, respondent’s failure to answer is deemed an admission 
of the facts alleged in the complaint and he is ordered to pay the amount 
due. 

Margaret R. Fischer, of Omaha, Nebraska, for complainant. Mr, A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 28, 1955. The 
formal complaint was filed on February 27, 1956. Complainant 
seeks an award of reparation in the amount of $397.50, which is 
alleged to be the purchase price of one lot of sweet corn sold and 
delivered to respondent in July 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on May 5, 1956. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on May 22, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
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Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Herman Stratbucker, whose 
address is East 18th & Hartman Streets, Omaha, Nebraska. 


2. Respondent is an individual, Harvey Clem Maddux, doing 
business as H. C. Maddux, whose address is 6203 Primrose 
Street, Boise, Idaho. At the time of the transaction involved here- 
in, respondent was not licensed under the act, but was subject to 
license. 


3. On or about July 27, 1955, in the course of interstate com- 
merce, complainant sold to respondent 318 sacks of sweet corn 
at $1.25 per sack, f.o.b. loading point in the State of Nebraska. 


4. On or about July 28, 1955, sweet corn meeting the specifi- 
cations of the foregoing contract was delivered to and accepted by 
respondent at complainant’s farm in the State of Nebraska, and 
was transported by respondent by truck to Boise, Idaho. 


5. The purchase price of the 318 sacks of corn is $397.50, no 
part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on February 27, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 318 sacks of sweet corn is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $397.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $397.50, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid, 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4776) 


PACIFIC FRUIT EXCHANGE v. G. F. DONALD. PACA Docket No. 
6512. Decided August 1, 1956. 


Failure to Pay for Grapes—Financial Inability to Pay 


Inability to pay is not an adequate defense and respondent is ordered to 
pay the amount due plus interest. 


Complainant and respondent, pro se. Miss Lenore H, Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on September 17, 1954, in which 
complainant alleges a failure on the part of respondent to pay for 
a truckload of grapes claimed to have been sold and delivered to 
respondent in June 1954. A copy of the formal complaint and a 
copy of the report of investigation made by the Department were 
served upon respondent on October 2, 1954. A copy of the report 
of investigation was served upon complainant on October 4, 1954. 
Copies of a supplemental report of investigation made by the 
Department were served upon complainant and respondent on 
July 2, 1956. 

Before expiration of the time for filing an answer to the com- 
plaint, the Department was notified by respondent’s wife that 
respondent had sustained a serious accident and would be con- 
fined to a hospital for some time and would be unable to attend 
to any business for 5 or 6 months. The case was, therefore, held 
in abeyance for a period of 6 months and respondent’s answer to 
the complaint was filed on May 16, 1955. Respondent pleaded 
his inability to pay for the produce due to his accident and con- 
tinuing poor physical condition. 


The parties waived an oral hearing and the issues were sub- 
mitted under the shortened method of procedure provided for in 
the rules of practice. Pursuant to this procedure, complainant 
filed an opening statement of facts on August 2, 1955. Respondent 
filed an answering statement on September 6, 1955. Complainant 
did not file a statement in reply. 
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FINDINGS OF FACT 


1. Complainant, Pacific Fruit Exchange, is a corporation 
whose address is 582 Mission Street, San Francisco 6, California. 


2. Respondent is an individual, G. F. Donald, whose address 
is 459 Furr Drive, San Antonio 1, Texas. At the time of this 
transaction, respondent was licensed under the act. 


3. On or about June 21, 1954, in the course of interstate com- 
merce and by oral contract, complainant sold to certain pool 
buyers in San Antonio, Texas, a truckload of Thompson’s Seed- 
less and Cardinal grapes, for a total invoice price of $3,424, 
f.o.b. shipping point. 


4. Respondent, G. F. Donald, acted as broker in the transac- 
tion and shipment was to be made to Donald, who was to invoice 
the pool buyers for the account of the shipper. 


5. On June 22, 1954, complainant shipped from Tempe, 
Arizona, to respondent at San Antonio, Texas, 728 lugs of 
Thompson’s Seedless grapes and 278 lugs of Cardinals in a truck 


operated by one Gonzalez. 


6. Respondent accepted the truckload of grapes upon arrival 
for distribution to the pool buyers and thereafter invoiced said 
pool buyers and collected the purchase prices for the account 
of complainant. No part of the amount collected by respondent 
has ever been remitted to complainant. 


7. The total purchase price of the truckload of grapes, in- 
cluding pre-cooling charges, is $3,424. Complainant has credited 
respondent with a total amount of $78.49. There remains due and 
owing by respondent to complainant the sum of $3,345.51. 


8. The formal complaint was filed on September 17, 1954, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


While complainant alleges that it sold respondent the truckload 
of grapes involved in this proceeding, the evidence shows that the 
grapes were sold to several pool buyers and that respondent was — 
acting as complainant’s broker and agent in making delivery of | 
the grapes, invoicing the buyers, and collecting the purchase 
prices. 
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Respondent stated in a letter to the Department dated July 
2, 1956, that he has never denied owing complainant the amount 
claimed. Respondent bases his reason for failure to pay the 
amount due complainant on respondent’s failure to collect a num- 
ber of accounts alleged to be due him from numerous jobbers or 
dealers. This, of course, is not an adequate defense for re- 
spondent’s failure to pay to complainant the amount collected 
from the pool buyers in this transaction. It must be concluded, 
therefore, that respondent’s failure to make prompt payment to 
complainant of the amount due was and is in violation of section 
2 of the act. Complainant should be awarded reparation, with 
interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $3,345.51, with 
interest thereon at the rate of 5 percent per annum from August 
1, 1954, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 4777) 


EDWARD RODRIGUES v. RED PAFFILE PRODUCE Co. PACA Docket 
No. 6818. Decided August 3, 1956. 


Failure to Pay Balance of Contract Price for Produce— 
Default 


Where the complaint alleges that respondent did not pay the total contract 
price for watermelons and sweetpotatoes purchased and respondent did 
not file an answer to the complaint, held, the failure of respondent to 
file an answer is construed, under the rules of practice, as an admission 
of the allegations in the complaint. 


Mr. Clifford J. Van Duker, of San Francisco, California, for complainant. 
Mr, A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 17, 1956. The formal 
complaint was filed on May 4, 1956. Complainant seeks an award 
of reparation in the amount of $332.49, which is alleged to be the 
balance of the total purchase price of one truckload of water- 
melons and sweetpotatoes sold and delivered to respondent in 
August 1955. 

A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served upon respondent 
on May 28, 1956. A copy of the report of investigation was served 
upon complainant’s representative on May 29, 1956. 


At the time of service of the formal complaint, respondent was | 


notified in writing that an answer thereto should be filed within 
20 days after such service, and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward Rodrigues, whose 
address is Post Office Box 428, Atwater, California. 


2. Respondent is an individual, Eugene Paffile, doing business | 


as Red Paffile Produce Co., whose address is Post Office Box 
129A, Route 1, Clarkston, Washington. At the time of the trans- 
action involved herein, respondent was not licensed under the act, 


but was subject to license. 


3. On or about August 24, 1955, in the course of interstate 
commerce, complainant sold to respondent 29,890 pounds of 
watermelons at $27.50 per ton and 5 lugs of sweetpotatoes at 
$4.30 per lug, f.o.b. Atwater, California. 


4. On or about August 25, 1955, watermelons and sweet- 
potatoes meeting the specifications of the foregoing contract were 
shipped by truck from Atwater, California, to respondent at 
Lewiston, Idaho. Respondent accepted the watermelons and the 
sweetpotatoes and made no complaint with reference thereto. 
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5. The total purchase price of the 29,890 pounds of water- 
melons and the 5 lugs of sweetpotatoes is $432.49. Of this amount 
respondent has paid $100, leaving due and owing by respondent 
to complainant the sum of $332.49. 


6. A formal complaint was filed on May 4, 1956, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the watermelons and sweetpotatoes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $332.49, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $332.49, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4778) 


DELANO-EARLIMART POTATO GROWERS v. JOE PHILLIPS. PACA 
Docket No. 6466. Decided August 3, 1956. 


Contract—Lack of Mutual Agreement—Dismissal 


Since there was a lack of mutual agreement with respect to the price of the 
potatoes, there was no valid contract and the complaint and counter- 
claim are dismissed. 


Mr. Donald G. Kendall, of Kendall & Howell, of Bakersfield, California, for 
complainant. Mr. R. W. Gudgeon, of Chicago, Illinois, and Mr. John H. 
Stewart, of Deadrich, Bates & Stewart, of Bakersfield, California, for 
respondent. Mr. Davis S. Kaplan, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed by complainant on November 
22, 1954, and by respondent on November 29, 1954. The formal 
complaint was filed by complainant on February 1, 1955. Com- 
plainant alleges that four carloads of potatoes sold by complain- 
ant to respondent were improperly rejected. Complainant prays 
for a reparation award of $2,279.38, amended at the hearing to 
$2,081.38, the difference between the contract price and the 
amount realized from a resale of the shipments by complainant 
after their rejection by respondent. 


A copy of the report of investigation made by the Department 
was served upon complainant on February 21, 1955. On the same 
date, a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 


After obtaining an extension of time, respondent filed an 
answer and counterclaim on April 7, 1955, denying liability and 
alleging that complainant refused to make delivery of the pota- 
toes in question at the contract price. In the counterclaim re- 
spondent seeks a reparation award of $1,552.03, amended at the 
hearing to $852.54, representing loss of profits allegedly occa- 
sioned by said refusal to deliver. 

An oral hearing was held at Bakersfield, California, on Novem- 
ber 17, 1955, at which two witnesses testified for complainant 
and three for respondent. Both parties were represented by coun- 
sel at the hearing, and both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of W. L. Kiggens, 
Melvin Schlitz, and Rex George Vosburgh, doing business as 


2 ne a | eR 


Delano-Earlimart Potato Growers, whose post office address is | 


Earlimart, California. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent is an individual, Joe Phillips, whose address is 
P. O. Box 3275, Bakersfield, California. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. During the first week in March 1954, a telephone conver- 
sation took place between respondent and W. L. Kiggens, one of 
the partners in complainant partnership, concerning the sale by 
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complainant and the purchase by respondent of four carloads of 
U. S. No. 1, size B, potatoes in 50-pound sacks. Kiggens under- 
stood that the purchase price was $1.35 per 50-pound sack, f.o.b. 
Earlimart, California, whereas respondent understood the price 
to be $1.35 per hundredweight, f.o.b. Earlimart, California. 


4. Between March 6, 1954, and March 11, 1954, complainant 
shipped cars PFE 60747, PFE 74528, PFE 92522, and PFE 63043, 
each containing 720 50-pound sacks of U. S. No. 1, size B, pota- 
toes, from Earlimart, California, to respondent at Kansas City, 
Missouri. 


5. Complainant mailed to respondent invoices on the four ship- 
ments which set forth a price of $1.35 per 50-pound sack. Upon 
receipt of the invoices, respondent telephoned Kiggens and stated 
that the price agreed upon was $1.35 per hundredweight. Kiggens 
insisted that the agreed price was $1.35 per sack. 


6. On March 13, 1954, respondent wrote to complainant stat- 
ing that there had apparently been a misunderstanding about 
price and that he was willing either to make payment on the basis 
of $1.35 per hundredweight or to return the shipments to com- 
plainant. On March 15, 1954, complainant wired respondent that 
it would handle the shipments but would hold respondent liable 
for any loss it incurred in their disposition. 


7. On March 15, 1954, complainant ordered the four carloads 
diverted to New York City where the potatoes were disposed of. 
Complainant realized $1,608.62 from the sale of the potatoes and 
an additional $198 from railroad claims filed in connection with 
cars PFE 60747 and PFE 74528, making a total return of 
$1,806.62. No payment has been made by respondent to complain- 
ant on account of these shipments. 


8. Informal complaints were filed on November 22 and Novem- 
ber 29, 1954, which: was within 9 months after the alleged causes 
of action accrued. 


CONCLUSIONS 


Complainant argues that it had a valid oral contract with 
respondent binding the latter to purchase four carloads of U. S. 
No. 1, size B, potatoes at a price of $1.85 per 50-pound sack, or 
$3,888 for all four carloads; that respondent improperly refused 
to accept the potatoes at that price; and that it is therefore 
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entitled to a reparation award of $2,081.38, the difference between 
the contract price of $3,888 and the $1,806.62 which it eventually 
realized on the shipments. Respondent maintains that he had a 
valid oral contract with complainant binding it to sell four car- 
loads of U. S. No. 1, size B, potatoes at a price of $1.35 per hun- 
dredweight, or $1,944 for all four carloads; that complainant 
improperly refused to make delivery at that price; and that he is 
therefore entitled to a reparation award of $852.54, the profit he 
alleges he would have realized if the shipments had been properly 
delivered. 


The parties are in agreement that if a contract ever came into 
existence it did so in a telephone conversation between respondent 
and W. L. Kiggens, who was acting for complainant, during the 
first week in March, 1954. At this time, complainant’s winter 
crop of U. S. No. 1, size B potatoes, were all in storage for seed 
purposes. Phillips called Kiggens to ascertain whether complain- 
ant had any U. S. No. 1, size B, potatoes for sale. Kiggens advised 
that complainant had such potatoes for sale which would be 
ready for shipment in a few days. Kiggens testified that he told 
Phillips he would sell four carloads of the potatoes at $1.35 for a 
50-pound sack and Phillips said all right. While Phillips admitted 
at the hearing that he agreed to buy potatoes packed in 50-pound 
sacks he denied that any unit of measurement was used in con- 
nection with the price. According to Phillips, he told Kiggens he 
had bought potatoes previously at prices averaging $1.35, and 
Kiggens replied that that price was satisfactory and he would 
notify respondent when the potatoes were ready for shipment. 


The evidence further shows that prior to or about the same 
time as the conversation between Kiggens and Phillips, complain- 
ant received an offer from a broker of $1.15 to $1.25 per 50-pound 
sack for U. S. No. 1, size B, potatoes. This offer was based upon 
information received by the broker that such potatoes were sell- 
ing in New York City for as high as $3.00 per 50-pound sack. The 
freight to New York City was approximately $1.00. Based on this 
offer, Kiggens appears to have honestly understood that Phillips 
was willing to pay $1.35 per 50-pound sack. On the other hand, 
Phillips testified that during January, February, and March 1954, 
he purchased a number of carloads of U.'S. No. 1, size B, pota- 
toes at $1.10 to $1.35 per hundredweight from California ship- 
pers. Invoices of these sales were received in evidence. From this 
evidence it appears that Phillips was likewise honest in his under- 
standing that the price was $1.35 per hundred pounds. 
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Respondent argues in its brief that complainant must be deemed 
bound by a local trade usage to the effect that potato price quo- 
tations are per hundredweight unless otherwise specified. Even 
if such a usage did exist at the time of the conversation, a ques- 
tion which we find it unnecessary to determine, it would not be 
applicable in this proceeding since the evidence fails to clearly 
establish that a unit of measurement was not specified in con- 
nection with the price. 

It is concluded there was a lack of mutual assent with respect 
to the price of the potatoes and, therefore, no contract ever came 
into existence. McClintock v. Robinson, 18 C.A. 2d 577, 64 P. 2d 
749 (1937) ; Nelson & Sons v. Kerzner, 8 A.D. 48 (1949) affirmed 
Civil No. 9362, E.D. Pa., June 6, 1952 (reported at 12 A.D. 226 
(1953)); Morris Goldman v. Mathew Mercurio, 8 A.D. 609 
(1949) ; 3 Corbin, Contracts § 599 (1951). 

Accordingly, it is concluded that both the complaint and coun- 
terclaim should be dismissed. 


ORDER 


The complaint and the counterclaim are hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4779) 


SHORELAND FREEZERS, INC. v. MorRco Foops Co. PACA Docket 
No. 6829. Decided August 7, 1956. 


Failure to Pay Contract Price for Frozen Beans—Default 


Where the complaint alleges that respondent did not pay for a shipment of 
frozen beans and respondent did not file an answer to the complaint, 
held, vespondent’s failure to answer the complaint is deemed to be an 
admission of the facts alleged in the complaint. 

Adicins & Potts and Thomas S, Simpkins, of Salisbury, Maryland, for com- 
plainant. Mr. A. D, McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 10, 1956. The formal 
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complaint was filed on May 4, 1956. Complainant seeks an award 
of reparation in the amount of $1,992, which is alleged to be the 
purchase price of one lot of frozen cut green beans sold and de- 
livered to respondent in October 1955. 


A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served on respondent 
on June 7, 1956. On that same date a copy of the report of in- 
vestigation was served on complainant’s attorneys. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after such service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, au- 
thorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Shoreland Freezers, Inc., is a corporation 
whose address is 1111 South Division Street, Salisbury, Maryland. 


2. Respondent is an individual, Edwin C. Moore, doing busi- 
ness aS Morco Foods Co., whose address is 954 West Randolph 
Street, Chicago, Illinois. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about October 14, 1955, in the course of interstate 
commerce, complainant sold to respondent 664 cases of frozen 
cut green beans weighing 19,920 pounds at 10 cents per pound, 
f.o.b. Chicago, Illinois. 


4. On October 18, 1955, complainant shipped frozen cut green 
beans meeting the specifications of the foregoing contract by 
truck from loading points in the State of Maryland to respondent 
at Chicago, Illinois. Upon arrival of the shipment at destination 
respondent accepted the beans and made no complaint with refer- 
ence thereto. 


5. The purchase price of the 19,920 pounds of frozen beans is 
$1,992, no part of which has been paid by respondent to com- 
plainant. 


6. The formal complaint was filed on May 4, 1956, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 19,920 pounds of frozen cut green beans is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,992, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,992, with interest thereon 
at the rate of 5 percent per annum from November 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4780) 


S. R. ZIMMERMAN v. BALTIMORE COMMISSION COMPANY, INC. 
PACA Docket No. 6796. Decided August 8, 1956. 


Failure to Pay Net Proceeds—Default 


Where the complaint alleges that respondent failed to pay the net proceeds 
of one lot of apples sold for complainant’s account and respondent 
failed to answer the complaint, held, failure to answer is considered an 
admission of the allegations in the complaint and respondent is ordered 
to pay the amount due. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 15, 1956. The formal 
complaint was filed on April 24, 1956. Complainant seeks an 
award of reparation in the amount of $194.50, which is alleged 
to be the unpaid net proceeds of one lot of apples sold by respond- 
ent for complainant’s account during October 1955. 
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A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on May 1, 1956. A copy of the report of investigation was 
served upon complainant on May 2, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, S. R. Zimmerman, whose ad- 
dress is Pitman, Pennsylvania. 


2. Respondent, Baltimore Commission Company, Inc., is a 
corporation whose address is 19 West Cameron Street, Baltimore, 
Maryland. At the time of the transaction complained of herein, 
respondent was not licensed under the act, but was subject to 
license. 


3. On or about October 28, 1955, in the course of interstate 
commerce, complainant shipped 102 boxes of apples by truck 
from loading point in the State of Pennsylvania to respondent at 
Baltimore, Maryland. The apples were to be sold by respondent 
for complainant’s account. Upon arrival of the shipment at desti- 
nation, respondent accepted the apples and sold them for the 
account of complainant for gross proceeds of $217. After de- 
ducting a handling charge of $5.10 and complainant’s commission 
of $17.36, the net proceeds were $194.54. 


4. On November 12, 1955, respondent rendered an accounting 
to complainant showing the net proceeds realized from the sale 
of the apples to be $194.54. No part of this amount has been paid 
by respondent to complainant. 


5. The formal complaint was filed on April 24, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay to complainant the net proceeds 
realized from the sale of the apples is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $194.54, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $194.54, with interest thereon 
at the rate of 5 percent per annum from December 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4781) 


In re ALLIED PRODUCE DISTRIBUTORS COMPANY. PACA Docket No. 
6638. Decided August 15, 1956. 


Prior Order Vacated—Proceeding Remanded to Hearing 
Examiner 


In order to introduce new matters into evidence, the proceeding is remanded 
to the hearing examiner and the prior order issued in this proceeding 
is vacated and of no effect. 

Mr. Champe T. Broaddus, for complainant, Mr. Dwight McKay, of McKay & 
Krulewitch, of Chicago, Illinois, for respondent. Mr. Jack W. Bain, 
Hearing Examiner. 


Order by Thomas J. Flavin, Judicial Officer 


ORDER REMANDING PROCEEDING 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on June 1, 1956 (15 A.D. 673), directing that a license 
under the act as a commission merchant, dealer or broker to 
engage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce be issued to re- 
spondent. On June 8, 1956, an order was issued staying the order 
of June 1, 1956. Complainant, on July 9, 1956, filed a document 
entitled, “Petition for Reconsideration of Order,” in which it is 
alleged that respondent’s application for a license under the act 
contains false and misleading statements. Complainant submitted 
with its petition affidavits from the alleged incorporators of re- 
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spondent which indicate that the application contained false and 
misleading information. A further stay order was issued on July 
12, 1956, and a copy of complainant’s petition was served upon 
respondent’s attorneys pursuant to section 47.42 (a) of the rules 
of practice (7 CFR 47.42(a)). Respondent has not filed an answer 
to the petition. 

While complainant has treated its petition as a petition for 
reconsideration of the order of June 1, 1956, new matters are 
alleged therein. It is apparent that complainant can only be peti- 
tioning for a rehearing of the proceeding in order to introduce 
such new matters into evidence rather than for reconsideration 
of the order on the basis of the existing record. In view of the 
serious nature of complainant’s allegations, the information con- 
tained in the affidavits attached to the petition and respondent’s 
failure to file an answer to the petition, the proceeding is re- 
manded to the hearing examiner with instructions to rehear this 
matter. The order of June 1, 1956, is vacated and of no effect as 
a result of this order. 

This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 4782) 


WALLACE FRUIT & VEGETABLE CO. v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6846. Decided August 16, 1956. 


Failure to Pay the Adjusted Contract Price for Carrots— 
Default 


Where the complaint alleges that respondent did not pay the adjusted con- 
tract price for one carload of carrots and respondent did not file an 
answer to the complaint, held, pursuant to the rules of practice, failure 
to file an answer constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint. 


Complainant, pro se. Miss Lenore H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended ‘(7 U.S.C. 499a et seq.). 
An informal complaint was received on February 29, 1956. A 
formal complaint was filed on June 18, 1956. Complainant seeks 
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an award of reparation in the amount of $1,084, which is alleged 
to be the unpaid adjusted purchase price of one carload of cello 
carrots sold and delivered to respondent during May 1955. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on June 29, 1956. A copy of the report of investigation 
was served upon complainant on June 28, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James W. Wal- 
iace, James W. Wallace, Jr., Willard U. Wallace, Jack C. Wallace, 
and Mrs. Joseph Dizdar, doing business as Wallace Fruit & Vege- 
table Co., whose address is Edinburg, Texas. 


2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Co., whose address is 359 Harrison 
Avenue, Boston, Massachusetts. At the time of the transaction 
complained of herein, respondent was licensed under the act. 


3. On or about May 16, 1955, in the course of interstate com- 
merce, complainant sold to respondent one carload of “Tex Glo” 
brand cello carrots, containing 510 crates at $2.40 each, plus $60 
for top ice, or a total price of $1,284, f.o.b. Edinburg, Texas. 


4. On May 17, 1955, carrots meeting the specifications of the 
foregoing contract were shipped in car PFE 64092 from Edin- 
burg, Texas, in interstate commerce, to respondent at Boston, 
Massachusetts. Upon arrival at destination, respondent received 
and accepted the carrots in compliance with said contract. Upon 
respondent’s request, on June 11, 1955, complainant granted re- 
spondent an allowance of $200 and adjusted the invoice accord- 
ingly. 

5. The total adjusted purchase price of the carrots is $1,084, 
no part of which has been paid by respondent to complainant. 


6. The informal complaint was filed on February 29, 1956, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to pay the adjusted purchase price of the 
carrots to complainant is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1,084, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,084, with inter- 
est thereon at the rate of 5 percent per annum from July 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4783) 


GRAFFRATH FARMS, INC. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6847. Decided August 16, 1956. 


Failure to Pay Purchase Price for Cabbage—Default 


Where the complaint alleges that respondent did not pay the contract price 
for cabbage purchased and respondent did not file an answer, held, 
pursuant to the rules of practice, failure to answer constitutes an 
admission of the facts alleged in the complaint. 


Mr. Harry Harris, of Rochester, New York, for complainant, Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on June 7, 1956. Complainant seeks 
an award of reparation in the amount of $825, which is alleged to 
be the unpaid purchase price of one lot of cabbage sold and de- 
livered to respondent during January 1956. 
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A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Department were served upon respondent 
on June 27, 1956. A copy of the report of investigation was served 
upon complainant’s attorney on June 25, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer, although extension was granted to 
July 23, 1956, for filing answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Graffrath Farms, Inc., is a corporation, whose 
address is 441 Titus Avenue, Rochester, New York. 


2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Co., whose address is 359 Harrison 
Avenue, Boston, Massachusetts. At the time of the transaction 
complained of herein, respondent was licensed under the act. 


3. On or about January 3, 1956, in the course of interstate 
commerce, complainant sold to respondent 300 bags of U.S. No. 1 
grade Danish cabbage, 16 to 20 heads per bag, at $2.75 per bag, 
or for a total price of $825, f.o.b. New York State shipping point. 

4. Cabbage meeting the specifications of the foregoing con- 
tract was shipped from loading point in the State of New York, 
in interstate commerce, to the respondent at Boston, Massachu- 
setts. Upon arrival at destination, respondent accepted the cab- 
bage in compliance with said contract of sale, and made no com- 
plaint with respect thereto. 


5. Although requested to do so, respondent has failed and 
refused to pay the agreed purchase price of the cabbage, amount- 
ing to $825, or any part thereof. 


6. The formal complaint was filed on June 7, 1956, which was 
within 9 months after the cause of action accrued. 
CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
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alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the cabbage is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $825, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $825, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1956, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4784) 


LUNDY PRODUCE v. MICKEY COCHRANE. PACA Docket No. 6840. 
Decided August 16, 1956. 


Failure to Pay Balance of Contract Price for Tomatoes— 
Default 


Where the complaint alleges that respondent did not pay the total contract 
price for tomatoes purchased and respondent did not file an answer, 
held, failure to answer the complaint constitutes a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended ‘(7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 16, 1955. The 
formal complaint was filed on April 9, 1956. Complainant seeks 
an award of reparation in the amount of $3,211.50, which is 
alleged to be the balance of the total purchase price of five lots 
of tomatoes sold and delivered to respondent in May, June, and 
July, 1955. 
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A copy of the report of investigation made by the Department 
was served upon complainant on May 9, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on June 21, 1956. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, J. H. Lundy, doing business 
as Lundy Produce, whose address is 1050 Murphy Ave., S. W., 
Atlanta, Georgia. 


2. Respondent is an individual, Mickey Cochrane, whose ad- 
dress is 1442 Oglethorpe Avenue, S. W., Atlanta, Georgia. At the 
time of the transactions involved herein respondent was licensed 
under the act. 


3. During May, June and July, 1955, in the course of inter- 
state commerce, complainant sold to respondent five lots of toma- 
toes f.o.b. Atlanta, Georgia. The dates of the respective sales, 
quantities involved and the applicable prices are as follows: 





Date Quantity Unit Price Total 
May 10 96 crates $7.00 $ 672.00 
115 cartons 2.10 241.50 

85 cartons 1.15 40.25 

20 % crates 3.50 70.00 

June 14 70 crates 6.00 420.00 
June 21 90 crates 5.75 517.50 
June 27 170 crates 5.75 977.50 
July 5 100 crates 5.75 575.00 
Total $3,513.75 


4. Complainant delivered five lots of tomatoes meeting the 
specifications of the foregoing contracts to respondent at com- 
plainant’s loading docks in Atlanta, Georgia. Respondent inspected 
and accepted the tomatoes at Atlanta, Georgia, and transported 
them by truck to Evansville, Indiana, and other points outside the 
State of Georgia. 
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5. The total purchase price of the five lots of tomatoes is 
$3,513.75. Of this amount respondent has paid $302.25, leaving a 
balance of $3,211.50, due and owing by respondent to complainant. 


6. The informal complaint was filed on November 16, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the five lots of tomatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $3,211.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,211.50, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 


paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4785) 


PaT Tuccl & BRos. v. BECKER FRUIT & PRODUCE Co. PACA Docket 
No. 6848. Decided August 17, 1956. 
Failure to Pay for Potatoes—Default 


Where the complaint alleges that respondent failed to pay for two shipments 
of potatoes and respondent did not file an answer to the complaint, held, 
failure to answer constitutes, pursuant to the rules of practice, an 
admission of the facts alleged in the complaint. 


Complainant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on June 6, 1956. Complainant seeks 
an award of reparation in the amount of $2,930, which is alleged 
to be the unpaid purchase price of one truckload and one carload 
of potatoes sold to respondent during March 1956. 


A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on July 2, 1956. On June 28, 1956, a copy of the report 
of investigation was served upon complainant. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Patsy Tucci and 
John R. Tucci, doing business as Pat Tucci & Bros., whose ad- 
dress is P. O. Box 677, Homestead, Florida. 


2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Co., whose address is 296 Boston 
Market Terminal, Boston, Massachusetts. At the time of the 
transactions complained of herein, respondent was licensed under 


the act. 


3. On or about March 8, 1956, in the course of interstate 
commerce, complainant sold to respondent 650 50-pound bags of 
U.S. No. 1 grade potatoes, consisting of 50 bags Size A Red 
potatoes at $2 per bag, 550 bags Size A Sebago potatoes at $2.40 
per bag, and 50 bags Size B Sebago potatoes at $2 per bag, for 
a total price of $1,520, f.o.b. Florida shipping point. 


4. On March 8, 1956, potatoes meeting the specifications of 
the foregoing contract were shipped by motor truck from loading 
point in the State of Florida to respondent at Boston, Massa- 
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chusetts. Respondent received and accepted the potatoes and 
made no complaint with respect thereto. 


5. On or about March 30, 1956, in the course of interstate 
commerce, complainant sold to respondent 600 50-pound bags 
U.S. No. 1 grade, Size A, Sebago potatoes at $2.35 per bag, or 
for a total price of $1,410, f.o.b. Florida shipping point. 


6. On March 30, 1956, potatoes meeting the specifications of 
the foregoing contract were shipped in car FGE 36494 from 
loading point in the State of Florida to complainant at Boston, 
Massachusetts. Respondent received and accepted the potatoes 
and made no complaint with respect thereto. 


7. Although requested to do so, respondent has failed and 
refused to pay complainant the purchase price of the two ship- 
ments of potatoes, amounting to $2,930, or any part thereof. 


8. The formal complaint was filed on June 6, 1956, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the two shipments of potatoes is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $2,930, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,930, with interest thereon 
at the rate of 5 percent per annum from May 1, 1956, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4786) 


TONY VITRANO COMPANY v. IRVING J. OKUN. PACA Docket No. 
6551. Decided August 17, 1956. 


Death of Respondent—Dismissal 
Complaint dismissed because of death of respondent. 
Mr. Joseph F. DiDomenico, of Baltimore, Maryland, for complainant. Mr. 


David Siskind, of New York, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended ‘(7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 5, 1955, complainant seeks to 
recover from respondent the sum of $860.15, representing the 
difference between the invoice price of a car of lettuce sold to 
respondent, $1,604.20, and the freight and carrier service charges 
paid by respondent, $744.05. 

A copy of the Department’s report of investigation was served 
upon complainant on May 26, 1955. On the following day, a copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent. 

Respondent filed an answer on July 27, 1955, denying the mate- 
rial allegations of the complaint. As separate defenses, respondent 
claimed a breach by complainant of an implied warranty that the 
lettuce would be of U. S. No. 1 grade; that the lettuce was not in 
suitable shipping condition; and that the lettuce had been mis- 
branded. By way of set-off and counterclaim, respondent alleged 
that damages were sustained in the amount of $1,048.90. Respond- 
ent requested a hearing in the matter. 

On August 12, 1955, complainant filed a reply to respondent’s 
answer, set-off and counterclaim, alleging inter alia, that the 
counterclaim was not filed within the statutory period prescribed 
by the act. 

An oral hearing was held at New York, New York, on April 
20, 1956. Both parties were represented by counsel. Briefs were 
filed by both parties. 

Before an order was issued in this case, the Department was 
notified by respondent’s attorney, David Siskin, that respondent 
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died on July 12, 1956. We have previously held in these proceed- 
ings that where a respondent dies prior to the issuance of a final 
decision and order, the cause of action abates, and that the com- 
plaint should be dismissed. In line with prior decisions, the com- 
plaint in this case should be and is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 4787) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. ALL 
STATES PRODUCE Co., INC. PACA Docket No. 6572. Decided 
August 17, 1956. 


Failure to Pay for Produce—Default 


Where the complaint alleges failure to pay for produce purchased and 
respondent did not answer the complaint, held, failure to answer con- 
stitutes an admission of the allegations in the complaint. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on December 22, 1955, complainant, 
as assignee of four produce dealers, seeks an award of repara- 
tion in the amount of $252, which is alleged to be the total pur- 
chase price of fruit and vegetables sold by the dealers to respond- 
ent during March 1955. Subsequently, complainant requested dele- 
tion of one of the four claims, thereby reducing the amount 
prayed for to $177. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on January 31, 1956. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on February 4, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8(c) 
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of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is Fruit Trade Building, 
Dock and Granite Streets, Philadelphia, Pennsylvania. 


2. Respondent, All States Produce Co., Inc., is a corporation 
whose address is 1274 5th Street, N. E., Washington, D. C. At the 
time of the transactions involved herein, respondent was not 
licensed under the act, but was subject to license. 


3. During March 1955, in the course of interstate commerce, 
the following dealers located in Philadelphia, Pennsylvania, sold 
to respondent various perishable agricultural commodities, f.o.b. 
Philadelphia, Pennsylvania: 





Dealer Commodity Date of Sale Price 
Steigman & Edwards peppers March 7, 1955 $ 67.50 
A. Vassalo, Inc. tomatoes March 8, 1955 42.00 
Goldstein & Procacci lettuce March 16, 1955 67.50 

Total $177.00 


4. Commodities meeting the specifications of the foregoing 
contracts were delivered to and accepted by respondent at Phila- 
delphia, Pennsylvania, and were transported to Washington, D.C. 


5. On November 22, 1955, the dealers listed in Finding of Fact 
No. 3 assigned in writing their claims involved in this proceeding 
to complainant. 


6. Respondent has not paid to complainant or its assignors 
any part of the total purchase price of the produce involved in 
this proceeding. 


7. An informal complaint was filed with respect to the claim 
of A. Vassalo, Inc., on April 6, 1955, and with respect to the claim 
of Steigman & Edwards on August 31, 1955, which in each case 
was within 9 months after the cause of action accrued. The formal 
complaint with respect to the claim of Goldstein & Procacci was 
filed on December 22, 1955, which was within 9 months after the 
cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant or its assignors the 
total purchase price of the three lots of produce is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $177, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $177, with interest thereon at 
the rate of 5 percent per annum from April 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4788) 


MICHAEL-SWANSON-BRADY PRODUCE CoO. v. HOFFMANN COTTON 
CoMPANY. PACA Docket No. 6552. Decided August 21, 1956. 


“F.o.b. Inspection and Acceptance Arrival”—Dismissal 


Since the contract included the term “f.o.b. inspection and acceptance,” the 
demurrage, icing and switching costs involved in this proceeding are 
not chargeable to respondent. 

Complainant, pro se. Vizzard, Baker & Sullivan, of Bakersfield, California, 
for respondent. Mr. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on February 14, 1955, complainant 
seeks to recover reparation in the amount of $42.99, which is 
alleged to be the total sum of demurrage, icing, and switching 
charges paid by complainant to the carrier in connection with its 
purchase from respondent of eight carloads of potatoes. With 
respect to the demurrage charges, complainant contends that it 
did not receive the 24-hour free time which it is the custom of the 
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trade to allow a purchaser. It is contended that the icing and 
switching charges were incurred pursuant to respondent’s instruc- 
tions issued to the carrier on July 6, 1954, the date of sale. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served, by registered mail, upon 
respondent on May 31, 1955. A copy of the Department’s report 
of investigation was served, by registered mail, upon complainant 
on May 26, 1955. 


Respondent filed an answer to the formal complaint denying 
liability. Respondent alleges “‘that it is not customary for a pur- 
chaser to be allowed 24 hours’ free time after purchase”; that 
the shipments were sold “FOBIAA, Kansas City” ; and respondent 
contends, among other things, that the demurrage in question 
was incurred by reason of complainant’s delay in making inspec- 
tion and diversion of the shipments. With respect to the icing 
and switching charges, respondent denies having issued instruc- 
tions to the carrier for this service. 


Respondent filed a motion for consolidation and oral hearing 
of this proceeding with three other cases pending between the 
parties, entitled PACA Docket Nos. 6553, 6554, and 6555. A copy 
of respondent’s motion was served upon complainant, and com- 
plainant submitted argument as to why the motion should be 
denied. By order of the Presiding Officer dated November 28, 
1955, respondent’s motion for consolidation and oral hearing was 
denied. 

Since the amount involved herein is less than $500, evidence 
was submitted in accordance with the shortened method of pro- 
cedure provided by section 47.20 of the rules of practice. Pur- 
suant to such procedure, complainant filed an opening statement; 
respondent filed an answering statement; and complainant filed a 
reply thereto. 


FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady Produce Co., is a cor- 
poration whose post office address is Second and Walnut Streets, 
Kansas City 6, Missouri. 


2. Respondent, Hoffmann Cotton Company, is a partnership 
ocmposed of R. E. Hoffmann and R. E. Hoffmann, Jr., whose post 
office address is 226 Hermosa Drive, Bakersfield, California. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 
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3. On or about July 6, 1954, in the course of interstate com- 
merce, complainant purchased from respondent the following 
eight carloads of potatoes, all on track at Kansas City, Missouri: 
Car Nos. PFE 63410, PFE 63669, PFE 44382, PFE 40604, PFE 
64109, PFE 97752, ART 27627, and SFRD 13427. Negotiations 
which culminated in the sales were commenced prior to July 6, 
1954, between respondent company and L. W. Smith, complain- 
ant’s representative at Bakersfield, California. Smith knew of the 
scheduled times for arrival of the shipments in Kansas City, 
Missouri, a day or two before arrival, and was informed of the 
exact time of arrival of the shipments. Also, Smith was in daily 
conversation by telephone with his home office in Kansas City. 
The sales were entered into after complainant had inspected the 
shipments on track at Kansas City, and f.o.b. prices were agreed 
upon, the sales being made on an “FOBIAA Kansas City” basis. 
The shipments were released by respondent to complainant on 
July 6, 1954. 


4. On each of the shipments purchased from respondent, com- 
plainant paid a demurrage charge of $3.09 for one day, July 7, 
1954, to the carrier. Also, in connection with car PFE 40604, 
complainant paid the carrier an icing and switching charge total- 
ling $18.27, which was charged against the shipment on July 6, 
1954. Charges paid by complainant to the carrier for demurrage, 
icing and switching on the eight shipments total $42.99. 


5. The formal complaint was filed on February 14, 1955, which 
was within 9 months from the time the alleged causes of action 
accrued. 


CONCLUSIONS 


Complainant’s contentions in the case are, essentially, that it 
purchased from respondent eight carloads of potatoes on track at 
Kansas City, Missouri, at the time of sale; and that in accordance 
with trade custom complainant as the purchaser was entitled to 
“24 hours’ free time from the first 7:00 a.m. following date of 
purchase (Sundays and holidays excluded).” With respect to the 
potatoes in car PFE 63410, for example, it is complainant’s posi- 
tion that on July 6, 1954, it purchased the potatoes then on track 
at Kansas City, Missouri, which had arrived the morning of July 
5, 1954, billed to respondent; that the car was released to com- 
plainant subsequent to 7 a.m., July 7, 1954; and that the car was 
diverted promptly by complainant, that is, at 10:55 a.m., July 7, 
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1954; but due to free time having expired at 7 a.m., July 7, 1954, 
and complainant being entitled to free time up to 7 a.m., July 8, 
1954, complainant was subjected to payment of a demurrage 
charge on the shipment of $3.09. With respect to this shipment 
respondent denies that it is customary for a purchaser to be 
allowed 24 hours’ free time after purchase. It is respondent’s con- 
tention that negotiations between the parties with the prospect 
of making a purchase and sale of this shipment were commenced 
prior to July 5, 1954; that complainant requested respondent not 
to divert the shipment because inspection could not be made until 
July 6, 1954, and that the potatoes were sold and released to 
complainant promptly at 1:55 p.m., P.d.t., July 6, 1954. According 
to respondent, it was complainant’s delay in making inspection 
and diversion which caused the assessment of the demurrage 
charges by the carrier. Respondent further contends that com- 
plainant’s agent at shipping point, L. W. Smith, knew of the 
scheduled arrival of the car a day or two before it did arrive at 
Kansas City, and was informed of the exact time of arrival of 
the shipment. Finally, respondent contends that this shipment 
was sold on an “FOBIAA [free on board inspection and accept- 
ance arrival], Kansas City” basis. Similar allegations and conten- 
tions are made by the parties with respect to the seven remaining 
shipments. In addition, complainant makes claim for an icing and 
switching charge which was assessed by the carrier against one 
of the cars on July 6, 1954, allegedly upon the basis of instruc- 
tions issued by respondent. 

The docket contains numerous other points in dispute between 
the parties, and references by each to what are alleged to be 
untrue, ambiguous, or equivocal statements by the other. We think 
it will be unnecessary to discuss all the issues contained in the 
pleadings, or to reach any conclusion as to the alleged trade 
custom contended for by complainant. Even if there exists a trade 
custom of the kind described by complainant, we would not pre- 
sume that the parties contracted with reference thereto, if the 
contrary appears from other terms of the contracts entered into 
between them, as in this case. 

The shipments in controversy were on track at Kansas City, 
Missouri, at the time of sale and were inspected by complainant 
prior to purchase. The preponderance of the evidence shows that 
complainant was informed of the scheduled dates of arrival of the 
shipments in Kansas City, and that the prices were agreed to on 
an f.o.b. shipping point basis only after inspection by complain- 
ant. These facts distinguish the sales in controversy from those 
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customarily made on an f.o.b. inspection and arrival basis. Re- 
spondent nevertheless contends that this was the basis of sale, 
and calls attention to the invoices it rendered to complainant 
which clearly bear the term “FOBIAA, Kansas City.” Respond- 
ent’s invoices were received by Smith or by complainant without 
objection. Upon all the evidence of record we conclude that the 
sales were entered into on an FOBIAA, Kansas City, basis. 

“F.o.b. inspection and acceptance arrival” is defined by the 
regulations to mean (7 CFR 46.24 (cc)): 

“that the produce quoted or sold is to be placed by the seller 
free on board car or other agency of through transportation 
at shipping point, the cost of transportation to be borne by 
the buyer, but the seller to assume all risks of loss and 
damage in transit not caused by the buyer, who has the right 
to inspect the goods upon arrival and to reject them if, upon 
such inspection, they are found not to meet the specifications 
of the contract of sale at destination. The buyer may not 
reject without reasonable cause. Such a sale is f.o.b. only as 
to price and is on a delivered basis as to grade, quality, and 
condition.” [Italics added.] 

We conclude that, upon the evidence herein, and in accordance 
with the contract term adopted by the parties, as defined above, 
the charges involved are not chargeable to respondent. Accord- 
ingly, the complaint should be and is hereby dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4789) 


MICHAEL-SWANSON-BRADY PRODUCE Co. v. HOFFMANN COTTON 
ComMPANY. PACA Docket No. 6553. Decided August 21, 1956. 


New Agreement—Evidence 


According to the evidence, the respondent agreed to accept the return of 
the potatoes and to refund to complainant the total amount paid by 
complainant, 

Complainant, pro se. Vizzard, Baker & Sullivan, of Bakersfield, California, 
for respondent. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on February 14, 1955, complainant 
seeks to recover damages allegedly sustained in connection with 
its purchase of two carloads of potatoes from respondent and for 
which it paid. It is alleged that the potatoes were in unsatisfac- 
tory condition upon arrival at destination and that, pursuant to 
a new agreement entered into between the parties, the potatoes 
were to be disposed of for the account of respondent, and the 
contract price paid by complainant was to be returned to it. The 
net proceeds received by respondent upon ultimate resale of the 
potatoes have been paid to complainant, leaving an alleged balance 
due of $401.82. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon re- 
spondent on May 31, 1955. A copy of the report of investigation 
was served by registered mail upon complainant on May 26, 1955. 


Respondent filed an answer to the formal complaint denying 
liability. Among other allegations in the answer, are statements 
to the effect that the sale was made to complainant after inspec- 
tion of the potatoes by complainant’s agent; that complainant 
accepted and paid for the shipments; that complainant by false 
and untrue reports intentionally misrepresented the condition of 
both cars; that complainant reported the shipment in car PFE 
93641 contained 8% soft rot, whereas only 10% of the potatoes 
in the car contained 8% soft rot; that complainant reported the 
potatoes in car PFE 44784 were in considerably worse condition ; 
that respondent was informed both shipments would have to be 
reconditioned, which complainant could not do and that after some 
discussion it was decided to have the W. J. Engel Co. in Chicago 
sell the two shipments. Respondent further alleges that it “only 
agreed to return that portion of the money that the complainant 
might be entitled to.” 


Respondent filed a motion for consolidation and oral hearing 
of this proceeding with three other cases pending between the 
parties, entitled PACA Docket Nos. 6552, 6554, and 6555. A 
copy of respondent’s motion was served upon complainant, and 
complainant submitted argument as to why the motion should be 
denied. By order of the Presiding Officer dated November 28, 
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1955, respondent’s motion for consolidation and oral hearing was 
denied. 


Since the amount involved herein is less than $500, evidence 
was submitted in accordance with the shortened method of pro- 
cedure as set forth in section 47.20 of the rules of practice. As 
provided by such procedure, complainant filed an opening state- 
ment; respondent filed an answering statement; and complainant 
filed a statement in reply thereto. 


FINDINGS OF FACT 


1. Complainant is a corporation, Michael-Swanson-Brady 
Produce Co., whose post office address is Second and Walnut 
Streets, Kansas City 6, Missouri. 


2. Respondent, Hoffmann Cotton Company, is a partnership 
composed of R. E. Hoffmann and R. E. Hoffmann, Jr., whose 
post office address is 226 Hermosa Drive, Bakersfield, California. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


Q 


3. On or about July 6, 1954, in the course of interstate com- 
merce, and after inspection of the produce at respondent’s pack- 
ing shed by complainant’s agent, L. W. Smith, complainant pur- 
chased from respondent two carloads of potatoes, contained in 
cars PFE 93641 and PFE 44784, each containing 360 sacks of 
U.S. No. 1, Size A, long white potatoes, at an agreed purchase 
price of $3.25 per ewt., f.o.b. loading station at Pixley, California, 
or $1,170 per car. The potatoes were delivered by respondent to 
complainant, were diverted by complainant, and payment therefor 
in the total amount of $2,340 was made by complainant to re- 
spondent. 


4. Complainant resold the potatoes in car PFE 44784 to J. S. 
Dillon & Sons Stores Company, Inc., Hutchinson, Kansas, for a 
net amount of $1,347.33, and upon arrival of the shipment at 
Hutchinson, Kansas on or about July 12, 1954, complainant ten- 
dered the shipment to its purchaser. Complainant’s customer re- 
fused to accept the shipment because of condition. 


5. Car PFE 93641 arrived at Kansas City, Missouri, at 10:40 
p.m., July 11, 1954, and was inspected by complainant’s repre- 
sentative on the morning of July 12, who found the potatoes 
showing evidence of heat decay. Complainant communicated the 
results of its finding to respondent. Also, complainant obtained a 
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Federal inspection of this shipment. The certificate evidencing 
the inspection made of the potatoes in car PFE 93641 at Kansas 
City, Missouri, on July 13, 1954, reads, in part, as follows: 


“Condition: Generally firm. Ranging from 1 to 6%, average 
4% damaged by slightly sunken, discolored areas some of 
which are sticky. In 50% of sacks no soft rot, in 40% from 
2 to 3%, in 10% of sacks 8%, average 2% Slimy Soft Rot 
in all stages. 


“Grade: Now fails to grade U.S. No. 1, size A, only account 
of condition factors.” 


6. Complainant communicated by long distance telephone call 
with respondent company and read to R. E. Hoffmann, Jr., the 
Federal inspection report on car PFE 93641, and also advised 
him that the condition of the potatoes in car PFE 44784 was 
reported as worse than that found by the inspection of car PFE 
93641. Complainant at that time stated that if respondent desired 
a Federal inspection on car PFE 44784 it would be obtained, but 
Mr. Hoffmann, Jr., stated that a Federal inspection of this car 
was not necessary. 


7. Upon notification of the condition of the two cars of pota- 
toes in controversy, respondent agreed to accept the return of 
the two shipments and to reimburse complainant for the amounts 
paid therefor. Respondent further instructed complainant to re- 
consign the two shipments to the W. J. Engel Company, Chicago, 
Illinois. Complainant on July 14, 1954, diverted the shipments ac- 
cording to respondent’s instructions. 


8. On August 24, 1954, a check in the amount of $976.70, 
covering the potatoes in car PFE 93641 and a check in the amount 
of $961.48, covering the potatoes in car PFE 44784 were received 
by complainant from respondent, marked “payment in full.” It 
was subsequently agreed between the parties that complainant 
accept the checks without prejudice to its right to pursue this 
claim further and complainant thereafter cashed the checks. 


9. Complainant’s damages amount to $401.82, which is the 
difference between the original price paid for the potatoes, and the 
$1,938.18 which was subsequently remitted to complainant by 
respondent after ultimate disposition of the potatoes. 


10. The formal complaint was filed on February 14, 1955, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


It is undisputed that complainant purchased the two shipments 
of potatoes from respondent and made payment therefor. The 
controversy involves the subsequent new agreement which com- 
plainant contends was entered into by the parties, and which 
respondent at least partially denies. Respondent also contends 
that complainant did by false and untrue reports intentionally 
misrepresent the condition of both shipments. 

As evidence of its contention that complainant misrepresented 
the condition of the potatoes, respondent has submitted Federal 
inspection certificates which show that the potatoes graded U.S. 
No. 1, Size A, with no soft rot, at shipping point. Also, respondent 
has shown that the potatoes were ultimately resold in Chicago by 
the W. G. Engel Company “at the going market price of $4.50” 
per 100-pound bag delivered. It is not clear from the record on 
what date the Chicago sales were made. However, the official 
market news report for Friday, July 16, 1954, of which we take 
official notice, covering sales on the Chicago wholesale potato 
market in less than carlot quantities for merchandise of good 
merchantable quality and condition, shows sales ranging from 
$4.50 to $4.75, with one car selling for $5. per bag, for U.S. No. 
1, Size A, California long white potatoes. Respondent has also 
submitted a statement by the W. G. Engel Company to the effect 
that the potatoes at Chicago were in “salable condition.” 

In support of its position, complainant alleges that it com- 
municated to respondent the results of the inspection made of the 
potatoes in car PFE 44784 by complainant’s customer in Hutchin- 
son, Kansas, and also read to respondent the results of the Fed- 
eral inspection made of the potatoes in car PFE 93641. Com- 
plainant’s report to respondent as to the condition of the potatoes 
was made orally by long distance telephone call. The burden of 
proof is upon respondent to prove its allegations with respect to 
complainant’s alleged misrepresentations by a preponderance of 
the evidence. We think respondent’s allegations and evidence as 
to the condition of the potatoes at shipping point and upon ulti- 
mate disposition in Chicago are insufficient to show that com- 
plainant falsely represented the condition of the potatoes upon 
arrival at Hutchinson, Kansas, and Kansas City, Missouri. 

With respect to the question whether a new agreement was 
entered into by the parties, the record is replete with statements 
by each party pointing out what are alleged to be conflicting, 
ambiguous, equivocal or untrue statements on the part of the 
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other. L. W. Smith, complainant’s buyer at shipping point, testi- 
fied by affidavit that respondent “agreed to allow ‘full protection’ 
and that during his various conversations concerning said allow- 
ances Mr. Hoffmann explicitly stated he would protect 100 per- 
cent.” Also, we do not find that respondent has unequivocally 
denied entering into a new agreement with complainant. In para- 
graph 14 of its answer, respondent alleges that it “only agreed 
to return that portion of the money that the complainant might 
be entitled to .. .” Also, other evidence tends to support com- 
plainant’s position. For example, on the date of the alleged new 
agreement, complainant issued its invoices for the two shipments 
to respondent for the full amount of the purchase price, and it 
does not appear that respondent objected thereto. Further, it 
appears from the record that the W. G. Engel Company in Chi- 
cago disposed of the two shipments for respondent’s account, 
making remittance of the net proceeds of resale direct to respond- 
ent. Upon the facts and circumstances of record we conclude that 
complainant has sustained the burden of proof upon it to show 
that the new agreement relied upon was entered into by the 
parties. It follows that, as set forth in Finding of Fact No. 9, 
there remains due complainant a balance of $401.82. Respondent’s 


failure to pay this amount promptly is a violation of section 2 of 
the act for which reparation, with interest, should be awarded 
complainant. 


ORDER 

Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $401.82, plus interest 
thereon at the rate of 5 percent per annum from August 1, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 4790) 


MICHAEL-SWANSON-BRADY PRODUCE CO. v. HOFFMANN COTTON 
CoMPANY. PACA Docket No. 6554. Decided August 22, 1956. 


Evidence—Terms of Contract—Loss upon Resale 


The evidence shows that respondent agreed to protect complainant from 
a “loss of money” in connection with the resale of potatoes. 
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Complainant, pro se. Vizzard, Baker & Sullivan, of Bakersfield California, 
for respondent. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- | 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on February 14, 1955, complainant 
seeks to recover reparation in the total amount of $398.57. This 
sum is alleged to be the amount of loss sustained by complainant 
upon its resale of two carloads of potatoes purchased from re- 
spondent, and for which it is alleged that respondent agreed to 
allow “full protection.” A copy of the formal complaint and a 
copy of the Department’s report of investigation were served by 


registered mail upon respondent on May 31, 1955. A copy of the | 


report of investigation was served by registered mail upon com- | 


plainant on May 26, 1955. 


Respondent filed an answer to the formal complaint denying | 
liability. Respondent’s answer contains a number of allegations 


relative to the transactions, some of these being to the effect that 
the shipments were purchased on an FOBIAA (free on board 
inspection and acceptance arrival), Kansas City basis, and were 
paid for by complainant’s representative at shipping point; that 
respondent was informed that car PFE 45214 was in satisfactory 
condition at Kansas City and complainant did not receive any 
protection on this shipment; and that respondent did not sell the 
potatoes in car PFE 60298 with full protection. 

Respondent filed a motion for consolidation and oral hearing 
of this proceeding with three other cases pending between the 


parties, entitled PACA Docket Nos. 6552, 6553, and 6555. A copy | 


of respondent’s motion was served upon complainant, and com- 


plainant submitted argument as to why the motion should be | 
denied. By order of the Presiding Officer dated November 28, | 
1955, respondent’s motion for consolidation and oral hearing was — 


denied. 
Inasmuch as the amount involved herein is less than $500, 
evidence was submitted in accordance with the shortened method 


of procedure provided by section 47.20 of the rules of practice. | 
Pursuant to such procedure, complainant filed an opening state- | 
ment, respondent filed an answering statement, and complainant © 


filed a statement in reply thereto. 
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FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady Produce Co., is a cor- 
poration whose post office address is 2nd and Walnut Streets, 
Kansas City 6, Missouri. 


2. Respondent, Hoffmann Cotton Company, is a partnership 
composed of R. E. Hoffmann and R. E. Hoffmann, Jr., whose post 
office address is 226 Hermosa Drive, Bakersfield, California. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about July 7, 1954, in the course of interstate com- 
merce, complainant, through its representative, L. W. Smith, then 
located at Bakersfield, California, and R. E. Hoffmann, Jr., of 
respondent company, entered into a contract whereby respondent 
sold to complainant 360 sacks of U. S. No. 1, Size A, long white 
potatoes, then on track at Kansas City, Missouri, in car PFE 
45214, which had originated at Pixley, California, on July 1, 1954, 
at an agreed purchase price of $1,116, FOBIAA, Kansas City. 
Respondent placed an order with the carrier diverting the pota- 
toes to complainant at 9:35 a.m., July 7, 1954; and respondent 
delivered to complainant’s representative on or about July 9, 1954, 
an invoice covering the purchase. Complainant’s representative 
on or about the latter date delivered to respondent complainant’s 
draft for the purchase price of the potatoes. In connection with 
the transaction respondent agreed to protect complainant against 
loss on resale due to the condition of the potatoes, any such loss 
to be measured by the difference between complainant’s actual 
costs for the potatoes and the net proceeds received by complain- 
ant upon resale of the shipment. 


4. The potatoes in car PFE 45214 were resold by complainant 
or or about July 7, 1954, to the J.S. Dillon & Sons Stores Co., Inc., 
Hutchinson, Kansas, at a price of $4.85 per cwt., delivered. This 
purchaser rejected the shipment because of condition. Five sacks 
of potatoes had, however, been removed from the shipment by 
this purchaser for inspection, and payment therefor at the rate 
of $4.85 per sack delivered, or a total amount of $24.25, was made 
by the J. S. Dillon & Sons Stores Co., Inc., to complainant. The 
remaining 355 sacks of potatoes contained in car PFE 45214 were 
sold on or about July 13, 1954, and diverted by complainant to 
Ark Valley Produce, Inc., Wichita, Kansas. Net proceeds of 
$959.79 were received by complainant from this sale. 
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5. Complainant sustained damages in connection with its 
resales of the potatoes in car PFE 45214 amounting to $131.96, 
which is the difference between the purchase price of $1,116 and 
the net proceeds received on resale totaling $984.04. 


6. On or about July 7, 1954, in the course of interstate com- 
merce, complainant, through its representative, L. W. Smith, then 
located at Bakersfield, California, and R. E. Hoffmann, Jr., of 
respondent company, entered into a contract whereby respondent 
sold to complainant 360 sacks of U. S. No. 2 long white potatoes 
then on track at Kansas City, Missouri, in car PFE 60298, which 
had originated at Pixley, California, on or about June 29, 1954, 
and arrived at Kansas City on or about July 5, 1954, at an agreed 


price of $1.20 per cwt., f.o.b. Respondent diverted the shipment | 


to complainant and delivered its invoice to complainant’s repre- 


sentative. Complainant issued its check to respondent for the pur- | 
chase price of $432. In connection with the transaction respondent | 
agreed to protect complainant against loss on resale due to the | 
condition of the potatoes, any such loss to be measured by the 

difference between complainant’s actual costs for the potatoes and | 
the net proceeds received by complainant upon resale of the | 


shipment. 


7. On or about July 9, 1954, the potatoes in car PFE 60298 
were sold by complainant to Harshfield Brothers, Louisville, Ken- 
tucky. Upon tender of delivery by complainant, this purchaser, 
because of the condition of the potatoes, refused to accept the 
shipment under its original contract with complainant. Pursuant 
to a new agreement with Harshfield Brothers, the purchaser 
accepted the shipment, and remitted $463.01 to complainant 
therefor. In connection with the shipment complainant paid a 
charge for two days’ demurrage at $3 per day, plus Federal tax, 
or $6.18. 


8. The formal complaint was filed on February 14, 1955, which 


was within 9 months from the time the alleged causes of action | 


accrued. 


CONCLUSIONS 


Complainant’s contentions are that its purchases were made 
from respondent subject to a provision for “full protection” by | 
respondent. Claim is made for damages based upon the difference | 


between the contract prices on complainant’s first resales, and the : 
net proceeds ultimately received by complainant on its resales; | 
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not the difference between complainant’s cost and the ultimate 
proceeds received. To resolve the conflict herein requires at least 
a short resumé of the facts constituting the transactions. It 
appears that L. W. Smith, then located at Bakersfield, California, 
was acting in July 1954 as complainant’s representative, and 
made a number of purchases of carload shipments of potatoes 
from respondent. According to Smith’s affidavits, he was in daily 
conversation by telephone with complainant’s home office in 
Kansas City, Missouri. On July 6 and 7, 1954, he was advised by 
respondent that ‘the latter had a number of shipments rolling or 
on track at Kansas City, Missouri, which it would sell to com- 
plainant at certain prices. This information was conveyed by 
Smith to his employer, some car numbers being given by night 
letter dated July 6, 1954, and other car numbers being given by 
telegram on July 7, 1954. The shipments involved herein were 
referred to in Smith’s night letter to complainant of July 6, 1954. 
We gather from the record that it was complainant’s general 
practice to inspect the cars on track at Kansas City, Missouri, 
upon receipt of the car numbers from Smith. With respect to car 
PFE 45214, involved herein, complainant contends that it so 
inspected the shipment, found the potatoes satisfactory except 
that the sacks showed spots evidencing some decay, and that it 
telegraphed Smith the condition of the potatoes, together with its 
offer to accept the shipment at a price of $3.10 per cwt., f.o.b. 
“with full protection.” Smith’s affidavits are further to the effect 
that he conveyed this information to R. E. Hoffmann, Jr., that 
the term “full protection” was ‘‘well understood to mean protec- 
tion for loss sustained based on sale of potatoes at final destina- 
tion,” and that the agreement with R. E. Hoffmann, Jr., was with 
the distinct understanding that respondent would stand back of 
the shipment one hundred percent if any trouble developed at 
destination on account of condition. 


Respondent alleges that Smith did not ask for and did not 
receive any protection on this shipment, as the car was purchased 
on an “as is” basis after complainant’s inspection on track at 
Kansas City. The record shows that on or about July 9, 1954, 
respondent delivered its invoice to Smith, which invoice contains 
the term “FOBIAA Kansas City,” and Smith delivered complain- 
ant’s draft to respondent for the purchase price. Complainant did 
not object to the term “FOBIAA Kansas City” contained in re- 
spondent’s invoice, it being testified by Smith and contended by 
complainant that the term went unnoticed. 
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The burden of proof is upon complainant to prove the allega- 
tions of its complaint by a preponderance of the evidence. The 
contract provision upon which complainant relies, if such provi- 
sion was agreed upon, was entered into orally by L. W. Smith and 
R. E. Hoffmann, Jr. The affidavits submitted by the parties are 
in conflict as to the alleged contract provision, and we find no 
evidence of record which clearly would establish the contentions 
of either party. In our opinion, complainant has not sustained 
the burden of proof upon it. Respondent, however, does not deny 
unequivocally having entered into some kind of protection agree- 
ment with complainant. In paragraph 14 of respondent’s answer, 
it is stated as follows: 


“The respondent does not agree that there would be a full 
protection given but we do agree that there was a tacit 
agreement but that the agreement was not well defined. It 
is the respondent’s understanding that the oral agreement 
only went as far as to protect the claimant from a loss of 
money as for example the difference which might accrue 
from the actual amount of money received by the complain- 
ant by reason of a sale and his actual costs provided there 
be substantiating papers to show that the potatoes were not 
in suitable shipping condition at shipping point. * * *” 


Although it is not altogether clear what is meant by the “tacit 
agreement” referred to by respondent, it appears that the essen- 
tial intention thereof was to protect complainant from a “loss of 
money” on the shipments. With respect to the sale of the pota- 
toes in car PFE 45214 made on an FOBIAA Kansas City basis 
[wherein the suitable shipping rule is inapplicable], it therefore 
appears that, in accordance with respondent’s admission, com- 
plainant should be reimbursed for its out-of-pocket loss on the 


a 


| 


resale of the potatoes involved in this shipment. Accordingly, we | 


conclude, upon the evidence as set forth in Findings of Fact Nos. 


4 and 5, that complainant sustained damages in the amount of | 
$131.96 in connection with the potatoes shipped in car PFE 45214. 


The potatoes contained in car PFE 60298 were ultimately resold 
by complainant for an amount in excess of the invoice price. After 
deducting the additional demurrage charge of $6.18 paid by com- 
plainant on this shipment, complainant’s net proceeds of resale 
remain in excess of its costs. Complainant therefore sustained no 


loss on this shipment within the meaning of the protection | 


promise admittedly made by respondent. 
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Further, with respect to the demurrage charge of $6.18 on car 
PFE 60298, complainant contends that by custom of the trade a 
purchaser is “entitled to 24 hours’ free time subsequent to the 
first 7:00 a.m. following date of purchase,” which free time was 
not accorded complainant. If this contention were correct, the 
claim presumably would be sustainable whether or not complain- 
ant made a profit on the transaction. We will not, however, pre- 
sume that the parties contracted with reference to an alleged 
custom of the trade if, as in this case, the other terms of contract 
are contrary thereto. The sale involved was made on an f.o.b. 
basis. As defined in the regulations, 7 CFR 46.24(i), this term 
requires the seller to place the produce free on board the trans- 
portation agency at shipping point. Further, it appears that the 
shipment arrived in Kansas City on July 5, 1954, of which com- 
plainant had knowledge; and was held there by respondent from 
July 6 to July 7, 1954, upon the request of L. W. Smith. Upon the 
record herein, we conclude that the demurrage charge in contro- 
versy is not chargeable to respondent. 

In conclusion, respondent’s failure to reimburse complainant 
for its loss in connection with the potatoes shipped in car PFE 
45214 is a violation of section 2 of the act, for which reparation 
in the amount of $131.96, plus interest, should be awarded com- 
plainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant the sum of $131.96, with interest thereon at the rate 
of 5 percent per annum from August 1, 1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4791) 


MICHAEL-SWANSON-BRADY PRODUCE Co. v. HOFFMANN COTTON 
CoMPANY. PACA Docket No. 6555. Decided August 22, 1956. 


Evidence—Full Protection Agreement—Dismissal 


The complainant has not proved that a full protection agreement existed 
with respect to one shipment and in connection with the second ship- 
ment, the evidence is insufficient to show that all the terms of the 
agreement were met by complainant. 
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Complainant, pro se. Vizzard, Baker & Sullivan, of Bakersfield, California, 


for respondent. Mrs, Ilene M. Crigler, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on February 14, 1955, complainant 
seeks to recover reparation in a total amount of $267.18, which 
is alleged to be the amount of loss on resale sustained by it in 
connection with its purchase from respondent of two carloads of 
potatoes under contracts providing for “full protection.” A copy 
of the formal complaint and a copy of the Department’s report of 
investigation were served by registered mail upon respondent on 
May 31, 1955. A copy of the Department’s report of investigation 
was served by registered mail upon complainant on May 26, 1955. 
Respondent filed an answer to the formal complaint denying 
liability on a number of grounds. 


Respondent also filed a motion for consolidation and oral hear- 
ing of this proceeding with three other cases pending between the 
parties, entitled PACA Docket Nos. 6552, 6553, and 6554. A copy 
of respondent’s motion was served upon complainant, and com- 
plainant submitted argument as to why the motion should be 
denied. By order of the Presiding Officer dated November 28, 
1955, respondent’s motion for consolidation and oral hearing was 
denied. 


Since the amount involved herein is less than $500, evidence 
was submitted in accordance with the shortened method of pro- 
cedure set forth in section 47.20 of the rules of practice. As pro- 
vided by such procedure, complainant filed an opening statement; 
respondent filed an answering statement; and complainant filed 
a reply. 


FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady Produce Co., is a 
corporation whose post office address is Second and Walnut 
Streets, Kansas City 6, Missouri. 


2. Respondent, Hoffmann Cotton Company, is a partnership 
composed of R. E. Hoffmann and R. E. Hoffmann, Jr., whose post 
office address is 226 Hermosa Drive, Bakersfield, California. At 
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the time of the transactions involved herein, respondent was 


' licensed under the act. 


3. On or about July 7, 1954, in the course of interstate com- 
merce, a representative of respondent company and L. W. Smith, 
complainant’s buyer located at Bakersfield, California, entered 
into a contract whereby respondent sold to complainant 360 100- 
pound sacks of U.S. No. 1, Size A, Long White potatoes, at an 
agreed price of $3.10 per cwt., for a total price of $1,116, f.o.b. 
shipping point at Pixley, California. At the time of sale, the pota- 
toes were on track at Kansas City, Missouri, in car PFE 14657. 
Prior to entering into the agreement an inspector for complainant 
at Kansas City inspected the shipment and had reported to com- 
plainant that the shipment was satisfactory, except that the 
sacks showed spots, evidencing some decay. This condition report 
was relayed by telegram dated July 7, 1954 to Smith, and the 
latter was instructed by complainant in the telegram to purchase 
the shipment with “full protection.” The invoice rendered by re- 
spondent to complainant under date of July 7, 1954, makes no 
reference to “full protection.” Complainant issued its draft on 
July 9, 1954, in payment for the shipment. 


4. On or about July 8, 1954, the potatoes in car PFE 14657 
were resold by complainant and delivered to Orlando & Scramuzza 
Fruit & Produce Company, New Orleans, Louisiana. This sale was 
made on the basis of U.S. No. 1, Size A, delivered, at a net de- 
livered price of $1,292.42. Upon arrival at New Orleans, this 
purchaser rejected the shipment because of condition. Resale was 
made by complainant to J. Segari & Company, New Orleans 
Louisiana. This sale also was made by complainant on the basis 
of U.S. No. 1, Size A, delivered, at a net delivered price of 


$1,184.42. 


5. An official inspection certificate evidencing an inspection of 
the potatoes in car PFE 14657 made at Pixley, California, on 
June 29, 1954, shows that the potatoes then graded U.S. No. 1, 
Size A, with no soft rot. 


6. An official inspection certificate evidencing an inspection 
made of the potatoes in car PFE 14657 at New Orleans, Louisiana, 
on July 12, 1954, reads, in part, as follows: 

“Condition: Generally firm. In 30% of samples 1 to 2% soft 
rot. In 70%, 3 to 5%, average 3% Slimy Soft Rot in advance 
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stage. From 2 to 6%, average 3% sunken discolored sticky 
areas. 

“Grade: Now fails to grade U.S. No. 1, 2 inch minimum, 
size A only account of soft rot.” 


7. The sale to Orlando & Scramuzza was made for complainant 
by the Ebel Brokerage Company. This company on July 12, 1954, 


filed a Notice of Protest with the Southern Pacific Railroad Com- | 


pany at New Orleans, Louisiana, covering the potatoes in car PFE 
14657 based on “damaged condition due to improper handling 
or delay in transit.” The damage was noted as “Badly decayed as 
per Federal inspection.” 


8. On or about July 7, 1954, in the course of interstate com- 
merce, a representative of respondent company and L. W. Smith, 
complainant’s buyer at Bakersfield, California, entered into a 
contract whereby respondent sold to complainant 306 100-pound 
sacks of U.S. No. 1, Size A, Long White potatoes at an agreed 
price of $3.10 per cwt., for a total price of $948.60, f.o.b. shipping 
point at Pixley, California. At the time of sale, the potatoes were 
on track at Kansas City, Missouri, in car PFE 96778. Prior to 
entering into the agreement an inspector for complainant at 
Kansas City had inspected the shipment and had reported to 
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complainant that the shipment was satisfactory, except that the | 
sacks showed spots, evidencing some decay. Complainant by tele- | 


phone notified Smith of the condition of the shipment, and ad- 
vised him that complainant would accept the potatoes at $3.10 
per cwt., f.o.b. “with full protection.” The invoice rendered by 
respondent to complainant makes no reference to “full protec- 
tion.” Complainant issued its draft on July 9, 1954, to respondent 
in payment for the shipment. In connection with this shipment 
respondent agreed “to protect the complainant from a loss of 
money by reason of decay if the car was not in suitable shipping 
condition, and if the car was put on an order in Kansas City.” 


9. On or about July 7, 1954, complainant sold and diverted the . 
potatoes in car PFE 96778 to the City Produce & Commission ° 
Company, Lorain, Ohio. The potatoes were sold as U.S. No. 1, | 
Size A, delivered, at a price of $5.40 per sack, or a net amount of | 
$1,038.15, delivered. Upon arrival of the shipment at Lorain, Ohio, | 
the City Produce & Commission Company rejected the shipment — 


because of condition of the potatoes. Complainant granted an 
allowance of 50¢ per bag on the shipment, and issued its check 
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for $153 on August 13, 1954 to the City Produce & Commission 
Company, upon their acceptance of the potatoes. 


10. An official inspection certificate evidencing an inspection 
made of the potatoes loaded into car PFE 96778 which was 
completed at Pixley, California, on July 1, 1954, shows that the 
potatoes then graded U.S. No. 1, Size A, with less than 14 of 1% 
soft rot. 


11. An official inspection certificate evidencing an inspection 
made of the potatoes in car PFE 96778 at Lorain, Ohio, on July 
13, 1954 reads, in part, as follows: 

“Condition: Stock is generally firm. 30% of samples no soft 
rot, 50% show less than 1 to 2%, 20% shows 3 to 4%, 
average 1% soft rot, mostly Slimy Soft Rot, some Leak Rot, 
mostly early, some advanced. 

“Grade: Now fails to grade U.S. No. 1, Size A, only account 
excessive soft rot in some samples.” 


12. The formal complaint was filed on February 14, 1955, 
which was within 9 months from the time the alleged causes of 
action accrued. 


CONCLUSIONS 


Complainant’s principal claim is based upon its contention that 
both sales involved herein were made “with full protection,” and 
upon respondent’s agreement that it “‘would stand back of any car 
purchased by complainant 100 percent in case of any trouble on 
account of condition at destination.” The amount claimed by com- 
plainant on each shipment is the difference between its first re- 
sale and its second resale upon rejection by its first purchaser, 
not the difference between the net proceeds ultimately received by 
complainant and the amount paid to respondent for each ship- 
ment. The burden of proof is upon complainant to establish by a 
preponderance of the evidence its allegations that the contracts 
were entered into on the basis of respondent’s promise to grant 
complainant “full protection.” 


With respect to the potatoes shipped in car PFE 14657, com- 
plainant has submitted in support of its allegation a copy of a 
telegram sent to its buying agent, L. W. Smith, at Bakersfield, 
California, on July 7, 1954, instructing the latter to purchase 
the shipment with full protection. The record contains an affidavit 
executed by Smith to the effect that the shipment was purchased 
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with full protection, and that the term “full protection” was well 
understood to mean “protection for loss sustained based upon 
sale of the potatoes at final destination . . .” Smith’s testimony 
is further to the effect that in his conversation with Mr. Hoff- 
mann, Jr., it was distinctly understood that Hoffmann would 
stand back of the shipments 100 percent if any trouble developed 
at destination on account of condition. 


Respondent’s defenses are many. First, respondent denies that 
either of the two contracts were entered into with “full protec- 
tion,”’ and alleges that respondent would not know how such term 
could be interpreted. With respect to the potatoes shipped in car 
PFE 14657, some of respondent’s additional defenses are to the 
effect that respondent sold the potatoes to complainant on an f.o.b. 
basis as U. S. No. 1, Size A, subject to complainant’s inspection at 
Kansas City, and that complainant inspected and accepted the 
potatoes at Kansas City; whereas complainant resold the potatoes 
as U. S. No. 1, Size A, on a delivered basis in New Orleans. Re- 
spondent also contends that there is evidence of transit damage 
in this shipment; but that in its opinion the potatoes did, never- 
theless, arrive in New Orleans in suitable shipping condition; and 
that complainant actually made a profit of $68.42 on the shipment. 
The record contains an invoice rendered by respondent to com- 
plainant in connection with this shipment. No reference is made 
thereon to the protection term in controversy, and it appears that 
no objection was made by complainant upon receipt of the invoice. 


Upon all the evidence of record, we conclude that complainant 
has failed to sustain the burden of proof upon it with respect to 
the issue of protection on the potatoes shipped in car PFE 14657. 


In connection with the potatoes shipped in car PFE 96778, 
respondent also denies that this sale was made to complainant on 
the basis of full protection; and we conclude that the evidence of 
record is insufficient to support complainant’s contention as to 
this issue. However, in its answer, respondent ‘‘does admit that 
there was an agreement on car PFE 96778 to protect the com- 
plainant from a loss of money by reason of decay if the car was 
not in suitable shipping condition, and if the car was put on an 
order in Kansas City.” But respondent contends that complainant 
did not fulfill its part of the agreement. The evidence does not 
show that the conditions of the promise of protection admittedly 
made by respondent were met; that is, the evidence is insufficient 
to show that the car was not in suitable shipping condition, and 
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the car was not “put on an order in Kansas City.” Accordingly, 
complainant may not recover upon the basis of this admission. 


With respect to the question of demurrage charges on the ship- 
ments, it is complainant’s contention such amounts should be paid 
by respondent because by custom of the trade a purchaser is 
“entitled to 24 hours’ free time subsequent to the first 7:00 a.m. 
following purchase and due to such car[s] being on hand respond- 
ent was responsible to complainant for a demurrage charge in 
the amount of $3.09 [on each car], which amount was paid by 
complainant.” Whereas the transactions of this case have some 
of the incidents of a track sale (under which in some cases de- 
murrage charges are payable by the seller) , the agreements herein 
clearly were entered into on an f.o.b. basis. In an f.o.b. sale, as 
defined by the regulations, 7 CFR 46.24(i), the shipper is to place 
the produce free on board the transportation agency at shipping 
point. We would not presume that the parties contracted with 
reference to the trade custom contended for by complainant if 
the contrary appeared from the other terms of the agreements. 
The contrary does appear from the f.o.b. contract terms used 
herein. According to respondent, Smith requested that the ship- 
ments not be diverted by respondent out of Kansas City, but that 
they be held until inspection could be made by complainant or for 
possible sale. Upon the evidence herein, we hold that the demur- 
rage charges in controversy properly are payable by complainant. 


It follows from the above that the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4792) 


SHORELAND FREEZERS, INC. v. NOVICK BROTHERS. PACA Docket 
No. 6608. Decided August 22, 1956. 


Failure to Pay—Counterclaim—Recoupment 


Evidence does not show that under contract for purchase and sale of 
frozen spinach, asparagus and broccoli, payment was to be made by 
crediting the purchase prices against alleged preexisting indebtedness 
of seller to buyer. Counterclaim filed by buyer with respect to such 
indebtedness, because it was filed after the nine-month statutory period 











990 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D, 989 


for filing and did not arise out of the transactions set forth in the 
complaint, cannot be considered either as a counterclaim or by way of 
recoupment. 

Mr. E. Dale Adkins, Jr.. of Adkins & Potts, of Salisbury, Maryland, for 
complainant. Mr. Harry B. Berk, of Philadelphia, Pennsylvania, for 
respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on August 2, 1955. Complainant 
alleges that it sold to respondent certain quantities of frozen foods 
consisting of spinach, broccoli and asparagus spears for a total 
purchase price of $1,128.56; that the produce was delivered to 
respondent who accepted it without complaint; and that respond- 
ent has failed to pay any part of the purchase price thereof. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Septem- 
ber 15, 1955. A copy of the report of investigation was served 
upon complainant on September 19, 1955. 

Respondent filed an answer on October 19, 1955. Respondent 
therein admits that upon arrival of the frozen produce at destina- 
tion it accepted them but denies that it has failed, refused or 
neglected to pay complainant the purchase price thereof. Respond- 
ent alleges that the contract for the produce was made for the 
express purpose of reducing, in an amount equal to the price of 
said produce, the outstanding indebtedness of complainant to 
respondent arising out of complainant’s breach of an earlier con- 
tract with respondent; and that respondent has at all times been 
ready and willing to make payment to complainant in the full 
amount claimed by complainant by a credit in that amount against 
the preexisting debt of complainant and had in fact made pay- 
ment thereof by so crediting the complainant’s account. Respond- 
ent on the same date, October 19, 1955, also filed a counterclaim 
pertaining to the 1953 transaction seeking reparation in the 
amount of $2,317.95 and alleges that on or about September 15, 
1953, it purchased from complainant, by sample, a quantity of 
frozen French cut green beans for the purchase price of $2,317.95; 
that upon arrival at destination the green beans did not conform 
to the sample; that complainant had agreed to take back said 
green beans but has failed and refused to do so; and that respond- 
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» ent relying upon the good faith of complainant during the nego- 


SPREE 


SER RPE SARIS ie 


ene 


tiations on the green beans had neglected to file with the Depart- 
ment a complaint against complainant. Respondent has also re- 
quested that if the Secretary should find that the 9-month period 
for filing complaints is a bar to the matter in its counterclaim, 
then the matter set forth therein be considered as a defense in the 
nature of recoupment in an amount equal to the sum claimed by 
complainant in this action. 

Respondent requested an oral hearing and same was held in 


' Philadelphia, Pennsylvania, on February 27, 1956. Both complain- 


ant and respondent were represented by counsel. Mr. Edward H. 
Coale, Sales Manager of complainant, testified in behalf of com- 
plainant and Mr. Morris Novick, one of the partners of respond- 
ent, and James Hutton, testified in behalf of respondent. 


FINDINGS OF FACT 


1. Complainant, Shoreland Freezers, Inc., is a corporation 
whose address is Salisbury, Maryland. At the time of the trans- 
action involved herein, complainant was licensed under the act. 


2. Respondent is a partnership composed of William Novick, 
Frank Novick, Joseph Novick, Jack Novick, Morris Novick, Louis 
Frank and Jean Frank, doing business as Novick Brothers, whose 


_ address is 719 Noble Street, Philadelphia, Pennsylvania. At the 


time of the transaction involved herein, respondent was licensed 
under the act. 


3. Complainant, in the course of interstate commerce, sold to 
respondent through the broker, Honor Foods, Inc., the following 
produce which was invoiced to respondent on or about the dates 





' indicated: 
Dec. 21, 1954 
75 Cartons Frozen Leaf Spinach $337.50 
50 Cartons Frozen Broccoli Spears 198.00 
f.o.b. Philadelphia $535.50 


March 9, 1955 
60 Cartons Frozen Green and White 





Asparagus Spears $576.00 
Prepaid freight charges 17.06 
f.o.b. Salisbury, Md. $593.06 


4. Produce meeting the specifications of the above contract 


| was shipped to respondent on or about December 20, 1954, and 
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March 9, 1955. Both shipments were accepted by respondent with- ; 
out complaint, but respondent has failed and refused to pay to} 


complainant the total purchase price or any part thereof. 


5. The formal complaint was filed on August 2, 1955, which/ 
was within 9 months after the cause of action accrued. A counter-| 
claim was filed by respondent on October 19, 1955, pertaining to/ 
a transaction in 1958, which counterclaim was not filed within 


the 9-month period. 
CONCLUSIONS 


In this case complainant is seeking to recover the purchase/ 


price of certain lots of spinach, broccoli, and asparagus it sold 
to respondent and shipped on or about December 20, 1954, and 
March 9, 1955. Complainant contends that respondent has failed 


and refused to pay the purchase price therefor although the pro-| 


duce was accepted by respondent when delivered. 


Respondent admits that it accepted the spinach, broccoli, and| 


asparagus without complaint, but it denies that the purchase price 
thereof is due complainant alleging that complainant had agreed 


to and had been paid by respondent’s crediting the amount of the/ 
purchase price against the indebtedness of complainant to re-| 





é 


spondent, which indebtedness is based on a transaction which’ 


occurred in September 1953, whereby respondent claims that com- | 
plainant failed to deliver produce in accordance with the terms! 


of their contract. Respondent has filed with the Department a 
counterclaim setting out this alleged indebtedness of complainant. 


In addition, respondent urges that if the Secretary finds that the! 


matter set out in the counterclaim is barred by the 9-month limi- 


tation contained in the act that said matter be considered in the) 
form of recoupment in the amount alleged due complainant in| 
the complaint. Complainant has denied that it is indebted to! 
respondent because of this 1953 transaction and insists on pay-| 
ment for the spinach, broccoli, and asparagus sold to respondent | 


in December 1954 and March 1955. 


At the hearing, respondent’s Morris Novick testified that from 


1953 to the date of the December 1954 and the March 1955 trans- 
actions, it had negotiated, to no avail, with complainant regard- 
ing a dispute over frozen stringbeans purchased in 1953 and that 


it instructed the broker, Honor Foods, Inc., that it was placing | 


the December 1954 and March 1955 orders with complainant | 


solely for the purpose of crediting the purchase prices thereof to | 


the 1953 indebtedness of complainant. 
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The primary question to be decided then is whether or not such 
was the case, that is, whether or not the contracts involved herein 
were made with the intent that the purchase prices be set off 
against the alleged 1953 indebtedness. At the hearing Mr. Novick 
testified that on at least two prior occasions respondent attempted 
to set off purchases from complainant against the alleged 1953 
indebtedness, but that each time the broker had urged and 
instructed respondent to pay cash instead, and respondent had 
done so. When making the December 1954 and March 1955 orders, 
respondent again informed the broker that it wanted to set off 
these transactions against the alleged indebtedness. However, Mr. 
Novick, himself, testified that the broker did not expressly agree 
to these terms. There was submitted in evidence the broker’s 
“sold notes” or memoranda of sale relating to the December 1954 
and March 1955 transactions. The terms of payment set out on 
these sold notes are “net cash.” There is also in evidence the 
invoices sent by complainant to respondent relating to these trans- 
actions and again the terms of payment stated on these invoices 
are “Net cash—receipt of invoice.”” No complaint was registered 
by respondent concerning the terms set out on these documents. 
There is also in evidence a letter from respondent to complainant 
dated March 28, 1955. This letter was sent after the produce of 
the December 1954 and March 1955 orders had been received by 
respondent and discusses the dispute surrounding the 1953 trans- 
action. The last two paragraphs of this letter read: 


“We have done our part in assisting in the disposition of this 
lot. We can do no more, and therefore, wish that you imme- 
diately take the necessary actions to repossess these beans 
for which invoice is enclosed. 

“Kindly remit or indicate if you desire that we deduct this 
invoice from amounts due you, and notify us here to ship 
these beans for your account.” 


The language of this letter is clearly not consistent with a prior 
agreement to set off the purchase prices of the December and 
March orders against respondent’s alleged claim arising out of 
the 1953 transaction. Instead, it clearly indicates no such agree- 
ment existed. Respondent did offer explanations for the language 
of the letter and of the terms set out on the “sold notes” and 
invoices referred to above; however, in our opinion such explana- 
tions were not sufficient to overcome the testimony and evidence 
indicating that there was no agreement to set off the purchase 
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prices of the produce against the alleged earlier indebtedness. We 
conclude that there was no such agreement. 

Respondent has filed a counterclaim based on a transaction 
which occurred in September 1953 and which has been alluded 
to above. However, this counterclaim, which is based on a trans- 
action completely independent of the ones set forth in the com- 
plaint, was filed on October 19, 1955, which is considerably in 
excess of the 9 months allowed for the filing of such a complaint 
with the Department; consequently, the Secretary is without 
jurisdiction to entertain it. 

Respondent has argued that the reason it failed to file a com- 
plaint with the Department as to the 1953 transaction was be- 
cause complainant had lulled it into a false security by indicating 
that it would take care of the dispute and that respondent need 
not worry and that respondent was lulled into negotiations on this 
transaction from 1953 to 1955. Respondent contends that under 
the terms of the act complainant should be estopped from assert- 
ing the 9-month period of limitation, which deprives respondent 
of its right to a hearing before this Department. The act itself 
does not specifically provide or in any way indicate that the 
9-month period of limitation could or should be stayed. We have 
consistently held that the 9-month period is not a defense to be 
asserted by the parties, but is a jurisdictional requirement, which 
requirement must be satisfied before the Secretary can entertain 
a dispute. 

We have previously held to this position with regard to all 
counterclaims whether or not arising out of same transaction as 
that in the complaint. However, in an appeal from one of our 
decisions, where we held that a counterclaim arising out of the 
same subject matter of the complaint was barred because not 
filed within the 9-month period, the court allowed affirmative 
relief on the counterclaim stating that the original suit stayed the 
statute of limitations with respect to respondent’s claim arising 
out of the same transaction. Andrews Brothers of California v. 
Central Produce Company, Civil No. 1072, M.D. Tenn., Sept. 5, 
1951. We have since followed this decision with regard to counter- 
claims arising out of the same transaction. Samuel S. Vener Com- 
pany v. McCaffray Bros. Co. et al., 15 A.D. 405 (1956). 

It is clear that the subject matter of the counterclaim herein is 
not in any way connected with the matter set forth in the com- 
plaint. Accordingly, since it was not filed within the 9-month 
period, the counterclaim must be dismissed. 
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Respondent has urged that if it cannot use the 1953 transaction 
as a counterclaim, then it be allowed to use said transaction in 
recoupment. Recoupment is a demand arising from the same 
transaction as the complainant’s claim. Stone v. White, (1937) 
301 U.S. 532, 57 S. Ct. 851, Moore’s Federal Practice, Vol. 1, Rule 
13, Section 13.01, footnote page 668. As stated above, respondent’s 
claim does not arise from the same transaction as complainant’s 
claim. Accordingly, respondent’s motion, to consider the 1953 
transaction in recoupment, cannot be allowed. 

Respondent has admitted that if it does not prevail by way of 
its counterclaim or recoupment, it is indebted to complainant for 
the purchase price of the December 1954 and March 1955 pur- 
chases, amounting to $1,128.56. We conclude that respondent’s 
failure to pay this sum to complainant is in violation of section 2 
of the act. Said amount, with interest, should be awarded to com- 
plainant from respondent as reparation. 


ORDER 


The counterclaim herein is hereby dismissed. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,128.56, with interest thereon 
at the rate of 5 percent per annum from April 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4793) 


STAR FRUIT AND PRODUCE Co. v. DOUGLAS PRODUCE Co. PACA 
Docket No. 6849. Decided August 31, 1956. 


Failure to Pay Balance of Contract Price for Produce 
Purchased—Default 


Where the complaint alleges that respondent did not pay the full contract 
price for produce purchased and respondent did not answer the com- 
plaint, held, failure to answer is considered an admission of the facts 
alleged in the complaint. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 16, 1956. The formal 
complaint was filed on June 13, 1956. Complainant seeks an 
award of reparation in the amount of $359.55, which is alleged 
to be the balance of the purchase price of two lots of fruits and 
vegetables sold and delivered to respondent in June 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on June 28, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on July 5, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Star Fruit and Produce Co., is a partnership 
composed of Morris Kerman and Anthony Russo whose address 
is 12 East Camden Street, Baltimore, Maryland. 


2. Respondent is an individual, Wilson Douglas, doing busi- 
ness as Douglas Produce Co., whose address is Buckhannon, West 
Virginia. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 

3. During the month of June 1955, in the course of interstate 
commerce, complainant sold to respondent two lots of fruits and 
vegetables. The dates of the respective sales, the quantities, the 
commodities, and the applicable prices are as follows: 


Date Quantity Commodity Unit Price Total 
June 13 10 Lugs Tomatoes $4.40 $ 44.00 
17 Crates Grapefruit 3.25 55.25 
10 Crates Oranges 2.50 25.00 
2 Crates Carrots 4.15 8.30 
50 Boxes Bananas 4.50 225.00 
June 16 6 Sacks Onions 2.75 16.50 
2 Crates Peppers 4.00 8.00 
10 Boxes Oranges 2.75 27.50 


Total $409.55 
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4. Fruits and vegetables meeting the specifications of the 
foregoing contracts were selected by respondent from complain- 
ant’s stock and were loaded on respondent’s truck at complainant’s 
place of business in Baltimore, Maryland. Respondent accepted 
these commodities. 


5. The purchase price of the two lots of fruits and vegetables 
is $409.55. Respondent has paid $50, leaving a balance of $359.55 
due and owing by respondent to complainant. 


6. The informal complaint was filed on March 16, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the two lots of fruits and vegetables is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $359.55, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $359.55, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4794) 


A & R LETTUCE COMPANY v. JOHN L. SENINI COMPANY. PACA 
Docket No. 6455. Decided August 31, 1956. 


Failure to Pay—Counterclaim—F.o.b. Acceptance 
The warranty of “suitable shipping condition” in an “f.o.b. acceptance” 
transaction does not apply beyond the destination specified in the 
contract, 


Associated Traffic Managers, of Los Angeles, California, for complainant. 
Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert 
A, Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 10, 1954. The formal 
complaint was filed on January 26, 1955, alleging that on April 
20, 1954, complainant sold respondent one carload of 640 cartons 
of two-dozen size Iceberg lettuce at $1.75 per carton plus vacuum 
cooling; that the lettuce was inspected and accepted prior to 
loading by respondent’s buyer, John O’Grady, who gave shipping 
instructions on the car; that respondent diverted the shipment to 
Chicago, Illinois, where it was inspected by respondent and re- 
diverted to Boston, Massachusetts; and that respondent has failed 
and refused to pay any part of the invoice price of $1,216 on this 
shipment, for which amount reparation is claimed. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on February 24, 1955. Complainant received a copy of the report 
of investigation on February 28, 1955. Respondent’s answer and 
counterclaim were filed on March 8, 1955. 


Respondent admits contracting for the purchase of the carload 
of lettuce on the terms “f.o.b. acceptance,” and admits that the 
shipment was diverted to Chicago and then to Boston, and that 
the lettuce was abandoned to the carrier at Boston. Respondent 
also admits that the contract price for the shipment has not been 
paid. Respondent alleges, however, that the lettuce was not in 
suitable shipping condition and was not merchantable in view 
of the advanced condition of decay found upon arrival at Boston, 
and, accordingly, respondent’s refusal to pay for the shipment 
was not without reasonable cause. 


As a counterclaim, respondent alleges that on April 19, 1954, 
complainant sold respondent another carload of lettuce for $1.60 
per carton plus vacuum cooling on terms “f.o.b. acceptance”; 
that the lettuce was shipped to Kansas City, Missouri, and was 
diverted by respondent to Chicago; and that the carload was in- 
spected and respondent paid the invoice price of $1,120 thereon. 
Respondent alleges, further, that it resold the shipment to a con- 
signee at Hartford, Connecticut, for $1.75 per carton, f.o.b., plus 
vacuum cooling, or a total price of $1,216; that the consignee re- 
jected the lettuce upon arrival; that respondent diverted the 
shipment to Boston for disposal; and that the carload was ab- 
normally deteriorated upon arrival at Boston and had to be 
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abandoned to the carrier. Respondent claims to have been damaged 
in the amount of $1,216, for which amount reparation is sought. 
Respondent requested an oral hearing. 


Complainant’s reply to the counterclaim was filed on April 1, 
1955. Complainant alleges that no notice was given by respondent 
that the lettuce was not acceptable and that the deterioration of 
the lettuce was caused by negligence of the carrier. Supplemental 
reports of investigation were mailed to the parties on August 31 
and September 7, 1955. 


An oral hearing was held at Chicago, Illinois, on September 14, 
1955. Complainant was not represented at the hearing. However, 
at complainant’s request the depositions of Val Aiello and John 
O’Grady were offered and received in evidence by the presiding 
officer. Respondent was represented by counsel and presented the 
oral testimony of John L. Senini. Briefs were filed by both 
parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Val Aiello and 
Roy Rosaco, doing business as A & R Lettuce Company, whose 
post office address is P. O. Box 1472, Salinas, California. At the 
time of the transactions involved in this proceeding, complainant 
was licensed under the act. 


2. Respondent is a partnership composed of John L. Senini 
and Edward J. Senini, doing business as John L. Senini Com- 
pany, whose address is 216 South Water Market, Chicago, Illinois. 
At the time of the transactions involved in this proceeding, re- 
spondent was licensed under the act. 


3. During April 1954, in the course of interstate commerce, 
complainant contracted to sell to respondent’s authorized agent, 
John O’Grady, two carloads of two-dozen size Iceberg lettuce, 
dry pack in fibre cartons, one carload on April 19 at $1.60 per 
carton and one carload on April 20 at $1.75 per carton. In each 
contract there was an additional charge of 15 cents per carton 
for vacuum cooling and the basis of sale was f.o.b. acceptance 
Salinas, California. O’Grady requested that the lettuce be shipped 
to respondent at Kansas City, Missouri. 


4. Pursuant to the foregoing contracts, complainant shipped 
two carloads of lettuce, each containing 640 cartons, from Salinas, 
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California, to respondent at Kansas City, Missouri. Car PFE 
64228 was shipped on April 19 and arrived at Kansas City at 
9:20 a.m., April 24. Car PFE 65116 was shipped on April 20 and 
arrived at Kansas City at 11:40 p.m., April 24. At respondent’s 
request, both cars were diverted to Chicago. 


5. Car PFE 64228 arrived at Chicago at 11:51 a.m., April 
25, and the second car arrived at 12:30 a.m., April 27. Respond- 
ent inspected both cars and also ordered an inspection by the City 
Perishable Inspection Service. The report of the inspection made 
of car PFE 64228 on April 26, 1954, reads, in part, as follows: 


“Commodity: Faucett Brand: Lettuce, 2 dozen size, dry 
pack in fibre cartons show a poor pack. Find considerable 
amount of loose, badly discolored leaves between the layer 
of heads or 1 or 2 badly discolored leaves on some of the 
heads. 20 to 30% are small, generally firm, well trimmed, 
clean, dry, medium to good green color but extremely ragged. 
Few show rib blight and 1 or 2 heads in most of the cartons 
show decay, either following discoloration or blight. Only 
fair opening appearance. Poor to fair quality.” 

The report of the inspection made of car PFE 65116 on April 

27, 1954, reads, in part, as follows: 
“Commodity: Fawcett Brand: Lettuce, 2 dozen size, dry pack 
in fibre cartons. Tight packs. 10 to 20% of the heads are 
small. Generally firm, well trimmed but extremely ragged. 
Fair to medium green color. 10% show heavy burn and from 
20 to 30% show rib blight. Butts are very red. 1 to 3 decayed 
heads found in most of the cartons. Occasional carton leaking 
because of the well advance stage of decay. Poor to fair 
opening appearance. Poor to fair quality and condition.” 


6. Respondent advised O’Grady of the condition of the let- 
tuce as revealed by the Chicago inspections. In turn, O’Grady 
advised complainant that respondent had complained of the con- 
dition of the lettuce. On April 26, 1954, respondent sold car 
PFE 64228 to Pioneer Fruit and Commission Company at Hart- 
ford, Connecticut, and the car was diverted that same day. On 
April 27, 1954, respondent ordered car PFE 65116 diverted to 
Musante & Canty Co. in Boston, Massachusetts, for sale for 
respondent’s account. On April 29, Pioneer Fruit and Commission 
Company inspected car PFE 64228 at Hartford and rejected the 
lettuce because of decay. Respondent ordered the car diverted 
to Musante & Canty Co. to sell. 
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7. Both cars arrived at Boston on April 30. That same date 


' a Federal inspection restricted to the condition of the lettuce 


in the upper 2 layers was made of each car. The inspection cer- 


| tificate of car PFE 64228 reads in part as follows: 


“Heads mostly fresh and crisp. Heads affected by decay 
range 4 to 6 per carton average 20% Bacterial Soft Rot 
mostly in advanced stages affecting compact portion of head. 
Range 1 to 3 heads per carton average 10% damage by yel- 
low to brown discoloration affecting midribs and adjacent 
areas of outer leaves.” 


The inspection certificate of car PFE 65116 reads in part as 

follows: 
“Heads mostly fresh and crisp. Heads affected by decay 
range 2 to 9 per carton, average approximately 25% Bac- 
terial Soft Rot, affecting compact portion of head, generally 
in advanced stages. Range 1 to 3 heads per carton, average 
11% damage by yellow to brown discoloration affecting mid- 
ribs and adjacent areas of outer head leaves.” 


8. Musante & Canty Co. refused to handle either carload of 
lettuce because of the extent of decay. Respondent was unable to 
sell the lettuce and it abandoned both carloads to the carrier. 


9. On or about April 27, 1954, respondent paid to complainant 
the invoice price of car PFE 64228 in the amount of $1,120, but 
has not paid the invoice price of car PFE 65116 in the amount of 
$1,216. 


10. Complainant’s informal complaint was filed with the De- 
partment on August 10, 1954, which was within 9 months after 
the cause of action accrued. Respondent filed an informal com- 
plaint with respect to car PFE 64228 on May 28, 1954, which 


' was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 
The evidence in this proceeding establishes that the two car- 


| loads of lettuce were sold by Val Aiello, a partner of complainant, 


OARS RN PRR RT 


' to John O’Grady, respondent’s agent, on the same terms and 


under the same circumstances. Aiello and O’Grady testified that 
the latter made lot inspections of complainant’s lettuce and 
ordered each carload from a particular lot. They further testified 
that no guarantee or warranty as to the grade, quality, or con- 


dition of the lettuce was expressed by Aiello; that the agreed 
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basis of sale was f.o.b. acceptance; and that O’Grady ordered the 


cars shipped to respondent at Kansas City, Missouri, over the} 


Southern Pacific Company and the Union Pacific Railroad Com- 
pany, with full stage standard refrigeration and one percent salt. 
O’Grady did not inspect the lettuce after it had been loaded into 
the cars. The invoices sent by complainant to respondent contain 
the words “‘f.o.b. acceptance.” 


It appears to be complainant’s position that the two carloads 
were purchased on the basis of the lot inspections made by 
O’Grady and, therefore, respondent is liable for the purchase 
price of car PFE 65116 and respondent is not entitled to a refund 
of the purchase price of car PFE 64228. On the other hand, 
respondent contends that since the basis of sale in each contract 
was f.o.b. acceptance, there was a warranty of suitable shipping 
condition and merchantability; that this warranty was breached 
by complainant; and that respondent is not liable for the pur- 
chase price of car PFE 65116 and is entitled to a refund of the 
purchase price paid for car PFE 64228, plus loss of profits in the 
amount of $96. 

Section 46.24(1) of the trade terms and definitions (7 CFR 
46.24(1)) defines the term “f.0.b. acceptance” to mean the same as 
“f.o.b.” except that the buyer assumes full responsibility for the 
goods at shipping point and has no right of rejection on arrival, | 
nor has he any recourse against the shipper because of any change 
in the condition of the produce in transit, unless the produce 
when shipped was not in suitable shipping condition. Section 
46.24(j) defines the term “suitable shipping condition” to mean 
that the commodity, at time of billing, is in a condition which, 
if the shipment is handled under normal transportation service 
and conditions will assure delivery without abnormal deteriora- 
tion at the destination specified in the contract of sales. Since the 
basis of sale was “f.o.b. acceptance,” there was a warranty of 
suitable shipping condition, in accordance with the definition of | 
that term. 


As previously stated, O’Grady instructed Aiello to ship the! 
cars to respondent at Kansas City, Missouri. No other destination ; 
was mentioned in their conversation. Complainant followed | 
O’Grady’s instructions in billing the cars. The evidence shows | 
that both cars moved under normal transportation service and | 
conditions from Salinas to Kansas City. Respondent did not have | 


— 


the cars inspected at Kansas City, Missouri, but ordered them | : 


diverted to Chicago, Illinois. Respondent relies upon the condi- | 
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tion of the lettuce at Chicago and Boston to show that the lettuce 
was abnormally deteriorated at Kansas City. It has been held 
in a number of proceedings under the act that the suitable ship- 
ping condition rule does not apply beyond the destination speci- 
fied in the contract. Anonymous, 10 A. D. 1834 (1951); Anony- 
mous, 13 A. D. 699 (1954). Nevertheless, the condition of the 
produce at the more distant point may be relevant in determining 
whether the produce was abnormally deteriorated at the destina- 
tion specified in the contract. Pacific Coast Fruit v. National 
Produce Distributors, 14 A. D. 627 (1955). 


At the oral hearing, John L. Senini testified that he inspected 
the lettuce in car PFE 64228 at Chicago and that “it showed some 
trouble but not real serious.” The inspection made by the City 
Perishable Inspection Service on the morning of April 26 states 
that 1 to 2 heads of lettuce in most of the cartons showed decay. 
Since each carton contained 24 heads this would seem to indicate 
that the decay in most of the cartons ranged from approximately 
4 percent to 8 percent. Reference is also made in the report to 
rib blight and discoloration. However, the report does not show 
the average percentage of decay or other defects. It cannot be 
said with certainty, therefore, that the lettuce was abnormally 
deteriorated at Kansas City, Missouri, on April 24, 1954. 

With respect to car PFE 65116, Senini testified that his inspec- 
tion of the lettuce at Chicago disclosed it was in very poor condi- 
tion. The inspection made by the City Perishable Inspection Serv- 
ice on the morning of April 27, indicates that the decay in most 
of the cartons ranged from approximately 4 to 12 percent. This 
report also fails to show the average amount of decay for the 
load and it is possible that the average did not exceed 4 percent. 
While the report also indicates that this load contained a higher 
percentage of other defects, including what is referred to as 
heavy burn, than the first load, this is refuted by the certificates 
of the Federal inspections made at Boston which show that the 
percentage of defects, other than decay, was approximately the 
same for the two loads. 


The Federal inspections made of the two carloads of lettuce at 
Boston on April 30, 1954, disclose that the lettuce was seriously 
deteriorated at that time. These inspections made 6 days after 
the cars arrived at Kansas City are considered to be too remote 
in time to be of any value in determining whether the lettuce 
was abnormally deteriorated at Kansas City. See Anonymous, 
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10 A. D. 1334 (1951). Furthermore, the inspection certificates 
indicate that there was some shift in the loads between Chicago 
and Boston which may have contributed to the deterioration 
reported at Boston. 

On the basis of the evidence, including the fact that the let- 
tuce was purchased by respondent without an express warranty 
as to grade, quality, or condition, it is concluded that respondent 
has failed to sustain the burden of proving that the two carloads 
of lettuce were abnormally deteriorated at Kansas City, Missouri. 

The failure of respondent to pay to complainant the purchase 
price of car PFE 65116 in the amount of $1,216 is in violation 
of section 2 of the act. Reparation should be awarded to com- 
plainant in that amount, with interest. Respondent’s counter- 
claim should be dismissed and the facts published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,216, with interest thereon 
at the rate of 5 percent per annum from May 1, 1954, until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4795) 


PACA Docket No. 6603. Dismissed August 23, 1956, by Thomas 
J. Flavin, Judicial Officer. 
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